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Treatiſe of LAWS: 
| | Or, A General © 
INTRODUCTION 
Common, Civil, and Canon Law. 


IN Taxes PARTs. 


I. The Common Law of England; illu- 
ſtrated in great Variety of Maxims, &c. Alſo 
the Uſe of this Law; with References to 
Statutes, in all Caſes. 


II. Of the Civil Law, intermix'd with 
the Law of Nations, and its Uſe here in Eng 
land; and a Parallell between the Civil Law 
and Common Law. 


III. The Canon Law, and Laws Ecclefiaſti- 
cal ; containing the Authority, and Rights of 


Courts Eccleſiaſtical, Trials, Cc. 
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HAT it is uſual for 
Authors in the Law, 
to commit their Performan- 
„ ces 
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fi The Dedication. 
ces, tho' never fo ſmall; to 
the Patronage and Prote- 
ction of the Greateſt Men 
of the Profeſſion, Ipreſume 
is what your Lordſhip can- 
not be à Stranger to; arid | 
not only our Chiefs. of the 
Law, but our Kings, the 
Fountains of Juſtice, have 
been often and commonly 
addreſsd upon theſe Occa- 
| ſions. 

This, my Lord, oonſi- 
dered, you will not be ſur- 
prizd that I Dedicate this 
Work to your Lordſhip: = 
Such as it is, it now ap- 

- pears before the Greateſt 

Judge 
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The Dedlibhtion. ji 
Judge, to Cenſure or Ap- 


prove; a Judge who Be- 
fore His Promotion did 


Honbur to that Bar, where- 


at he had no Superior ; 
and one who did not adorn 
the Courts of Weftmnfter, 
with a Strengtti of Plead- 
ing and Eloquence alone, 


but with a ſteady and 


perfect Reaſoning, a Senſe 
no leſs uncommon, and 
untainted Integrity. 8 


The famous Glanvil in 
his Writings tells us, that 
a Judge oughr to be [Fufts- 

A 3 cia 


* — end —— ꝙꝶ . cat - „ 


iv The Dedication, 
cia in Abſtrato ; this, I 
may without Flattery pro- 
nounce, is conſpicuous 1 in 
your Lordſhip : It is with 
equal W iſdom, and Up- 
rightneſs, that your Lord- 
ſaip, Determines the moſt 
weighty and difficult Mat- 
ters: There is no Pru- 
dence, no Knowledge, no 
Wiſdom, or excellent 
Quality, but undoubtedly 
claims your Lordſhip for 
its Poſſeſſor. 


Vour e Endow- 
ments, have long ſince ren- 
ww d 


4 » oy 


der d You the greateſt Or- 
nament of the brighteſt 
Profeſſion: And tho' En- 
couraging Men of Merit, 
is the Encouraging of Vir- 
tue, yet there is no Vir- 
tue that when i in a — 
your Lordſhip. T hos my 

Lord, all Perſons muſt. 
allow, who have the Ho- 
nour to know You; and 
tis my particular Ambi tion 
to take ſome Notice of a 
Character ſo Great, and 
1 ſo truly Valua- 

le. 
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The Dedication. v © 
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Tour Lordſbipe moſt D ul, h 5 
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- have at all Times been eſteem- 

el, by the leſt Part of Man- 
kind, and generally been Encouraged 
| 105 rtianably to their Uſe for the 
Welfare of Society i fo I am == with- 
out Hopes that my L.obours, particu: 
larly 5 following Sheets, wall be an 
acceptable Preſent to the World, and 
in ſome Meaſure be Reciwd by al 
impartial Perſons agrezable to the 
Pains I have taken in their Compo- 


tion. "TM 
þ N 


The Preface. 
Je have often reflected on my 


Courage to Commence Author, in an 
Age ſo well Qualified for ungenerous 

Cenſure as the preſent ; yet, on Con- 
ſidering this Cenſure generally pro: 
ceeds from the moſt Enwvious Perſons, 
I may ſay oftentimes the moſt Igno- 


rant, and al Ways the moſt TEN 
tur d, I fue hitherto” approv d 


of 9 Condut in thy Particu- 


lar: And when I think of the 
Law-Writers of Antiqui = whoſe 
venerable. Names I could Mention, 
and ſome of the preſent Times, who 
have with great Induftry diftingui-. 
ſhed themſelves by. their Perfor- 


mances, I muſt with ſome Vanity 
oton, that Jam very well pleas 4 


oy es: 
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The Preface. 


J am willing to confeſs, that in 
this Treatiſe J have largely bor- 
rowed from the Writings of my 
 Predeceſſors ; but not without ma- 
king of Improvements, and meerly as 
a Tranſeriber of them, tho ſome 
Gentlemen at the Bar have done me 
that Honour : I am ſufficiently ſen- 
ſible how Imperfect any Work in the 
Law muſt be without it ; which, 
unleſs it be for Precedents in Con- 


veyancing, moſtly depends upon Col- 


3 lection: But Collection without Me- 


thod would be a fruitleſs Labour, 
becauſe Method only makes Inſtructi- 
on eaſy; and next to this, the Bu- 
ſmeſs of Abridging is worthy to be 
regarded, for otherwiſe there cannot 
be Place for the Variety expected in 
Books of the Lato. 


by 
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Sufficient Inſtance, how fur it may 


The Preface. 
y Abridging and Methodizing, 
the Study of The. Law may le 1 


into a much narracver Conipaſs than 


commonly Suppos d + And I preſians 
the following Treatiſe will , appear a 

le 
Reduc d. The Subject I have chaſer, 
of the Common, Cuil and Canon 
Laus, # ver) Extenſive, and the 
Matter of it doubtfub and intri- 
cate : It requires great Conſidera- 
tion, and great Abilities ; But when 
I aſſure the Reader, no Pains have 
been wanting in me to render it Com- 


pleat, I hope to be excuſed as to iti 


Defects, And thoſe Heads I have 
treated of, may venture to declare, 
contain at leaſt a General Introdu- 


ction. 
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The Preface. 


Jes, iu the whole Three Parts 
of theſe Grazt and Nobis Laws, ic 
the Body of zey Work diligently par 
ſued the Method of t, ex- 
cept it be in Treating of the LU 
of the Laws of England; And [1 
have every: where Inſerted, as far as 
the Extent We. my Performance would 
permit it, the Reaſon of the Law; 
for as my Lord Coke has obſer/d, 

no Man can be truly ſaid to Ma- 
fier of the Knowledge of any Thing, 
but when. he knows the Motives in- 
ducing it, and the true Cauſes from 
1 whence it ariſeth: And * 
to the Poet, 


Felix qui potuit Rerum cognoſcere Cauſas. 


Virg. Georg. 2. 
bb 
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The Preface. 


I hope this Work, with Care com- 
pleare, will meet with ſuch a Re- 
ception from the Perſons for whom, 
1 deſen d, as to be a Means of 
| | Encouraging me to go through a 
| much larger Undertaking, (wherein 


T ſhall attempt a Diſcovery of a 
_ nearer Way to a perfect Knowledge 


of the Law than hath hitherto been 
found out) and that I ſhall therein, 
l after all my Endeavours for the 
if Good of the Publick, experience their 
4 Ceneroſi ty. in Subſeribing to 70 La- | 


 bours, 


il 


' get A _ 
- «i n FRE 8 ak 1 2 * 3 _ TT L. Fey | IR 
_ ——y ” — — N & » [£4 
p 4 F * : # > 
8 £ * _ 
= l | : - F 
: » © 
0 
* . 1808 29 7 
1 * * * * i, ; 
p 1 
2 4 


8 
> . 
* 


Pr > 
LAWS, Ce. 


” 7 9 1 
-S; 
— — 2— — 


PART * 


A — ——_———— . M.. i. Js 
WN rn L535 389 1 


eme Sc. 


HE De Rim af Englend is one 
of the nobleſt and beſt” conſtituted 
Laws, for the Government of a Free- 
born Pe le, th that is tobe met with in the whole 
World: It is in all Caſes ſtrialy grounded upon 
| RB Lex 
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2 A General Introduction 
Lex et ſumms Ratio. 


And-my Lord Coke, inthe firſt Parr of ks In. 
ſtirutes, "we us, The Common Law is the Per- 
ſection of Reaſon, acquir'd by long Study, Ob- 
ſervation and Experienes ; _ refin'd by learn- 
ed Men inall Ages. Co. Lit. 9 

Fa... Comp og Lon Reaſon is = Life and Soul of 


and may be alledged _— 
167 ＋ nf: Wie info 
ic wo by E 


wk to Aalen 


ceaſes, the Law it ſelf generally ceaſeth. bid. 

The Common Law ,is the common Birth- 
right that the Subject“ hath for the Safe- 
guard and Defence, not only of his Goods, 
Lands and. 1 Tape and * Wife a  Chil- 
dren, *Bbty, FamC,, ife Alſo. Co. Lit. 
142. 


This Law lying confus'd in our Books, I ſhall 
make it my Buſineſs to collect it, and reduce it as 


far as is neceſſary j and his; I preſume, is beſt to 
be done by WV | of Nerf A 9 


Marin of che Common Tat Ke with. 


| Explanations. 


I. .Atkus. Dei _— 1018. 
The Act of G 780 55 Jenn 60 8 to no 


So much is the Reaſon of the a * b 
8 p. l that it will got permit the dt 
Ning le any ohen a8 if Tenant for — 

ans Life granteth A Rent- charge to o 
cenzy one Vea, Cefivy que vir ddiath. the Rent- 
Charge is determined and yet the Grantee du- 
ring the Years may have a Writ of a 

3 2 - nn the 


tothe Counnon Law. 
the Arrearages incurred after the Death of Ceſtußx 
que vie, ebe it deserphin d * the Act of God. 
Co. Lit. 1 Po: 
If an Houſe be deſtroy d by l Thun- 
der and "ghening, or other Act of God, by 
1e c. without any. Concurrence 
or Poſſibiſ ap 4 Leſſee” preventing the fame ; 
this i 15 NO Waſte in the Leſſee: For in this Cal? 
it 15 not done by the Negligence, or any wil- 
ful Act of his; and it Pole thus have pepiſh- 
ed even in the Reverſioner's Poſſeflion. 1 Inf: 5 3. 
Bac. Max. 26. 
According to = if a Houſe be blown down 
with the ind, the 1 js Bod | in. Waſte ; 


CEEE 


Waſte. 8 Co. 63. 
A Leſſee covenants to Tan Wood i in as 455 
Plight and Condition as it was at the Time of 


the Leaſe; and after the Trees are ſubyerted by 


Tempeſt, he is diſcharged ff his en 
1 Co. Re 
If a F ae in Debt die in Execution, the 


Plaintiff, ſhall. have a new Execution, by Elegit 


or Fieri facias, becaufe the Death of the Defen- 
dant is the Act of God, which prejudiceth no 
Man; and the Plaintiff would other wile loſe his 
Debt without any Default in him. 


B 2 2. Atus 
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2. Attns Legis nulli facit injuriam. Co. Lit. 148. 
The Act of the Law doth Injury to none. 
It the Land out of which a Rent- charge is 
granted, be recovered by an elder Title, and 
thereby the Rent- charge is voided, yet the Gran- 
tee ſhall have a Writ of Annuity, becauſe the 
Rent-charge is avoided by Courſe of Law; and 


the Act of the Law wrongs no Man. Mb 

A Burgeſs of Parliament was taken upon an 
Exigent pat Capias, and upon his Writ of Privi- 
lege of Parliament, the Sheriff let him go at 
large, for the King and the Realm hath an Inte- 
reſt in the Body of every Subject, and the Com- 
mon Wealth ſhall be preferred; but the Party of 
the Parliament may betaken in Execntionagain ; 
for the Plaintiff ſhall not be prejudic'd in his Exe- 
cution by the Act of Law, which doth no Man 
wrong ; neither is the Sheriff chargeable, be- 
cauſe his Office conſiſts chiefly in the Execution 
and Service of Writs, and he is ſworn to do it. 
Dyer 60. Heh | 
By 12 IV. z. c. 3. Actions may be proſecuted 
againſt Perſons enticled to Privilege of Parlia- 
ment, after. Diſſolution or Prorogation, until a 
new Parliament is called, or the ſame is re-aſ- 
ſembled; and afrer Adjournment for above four- 
teen Days. If any Perſon has Cauſe of Action 
againſt any Lord of Parliament, &c. he may 
have Proceſs of Summons, Original Bill, &c. 
out of the King's Bench, and on leaving a Co- 
py of the Bill with the Defendant, or at his 
Houſe, for want of Appearance, Anſwer, &c. 
he may ſequeſter the Eſtate of ſuch Peer or 
Member of Parliament; but not arreſt the Body. 


4 3. Actus 


to the Common Law, 5 


z. Aus non facit Reum, nift a rea. Co. Lit, 
247. : The Act doth not make a Nan Guilty, un- 
leſs the Mind be Goiley, 2 
If an Infant under the Age of Diſcretion 
commit an” Ac amounting to a Felonv, he ſhall 
be free from the Puniſhment inflicted on a Felon; 
but if he be of the Age of Diſcretion, tho he 
be not of füll Age, he ſhall ſuffer as a Felon: 
and the Age of Diſcretion by our Law is regu- 
larly accounted fourteen, at which Age a Per- 
ſon may be attainted of Felony, &c. as one 
of full Age, Co. Lit. 47. LAY 
But one under thoſe” Years, having at- 
tained Maturity of Diſcretion, ' if he commit 
any felonious A&, ſhall ſuffer as a Felon. This 
was reſolved 3 Hen. 7. in the Caſe of an Infant 
but of the Age of nine Yezrs, who having kill'd 
another Boy with a Knife, hid the dead Body, 
and excus'd the Blood found upon him, by fay- 
ing that his Noſe had bled : This was held by the 
Judges a Maturity of Diſcretion, who gave Sen- 
cence that he ſhould be hang'd as a Felon, not- 
withſtanding his Nonage. GS bine: 
By the Laws of King Ina, an Infant of the 
Age of ten.Years might be attainted of Theft: 
But the Bock called Doctor and Student, applies af 
Infant's Diferetion to the Knowledge of the Law; 
ſo that if an Infant doth a Murther at ſuch Vears 
as he hath Diſcretion of Mind to know the Law 
he ſhall 2 ppp of the Law: Ane 
this is a Mixim-th'the Law for preventing Mur- 
thers, Felonies, ànd Treſpaſſes. Dot, & Stud. 
148. 6 1 1 . 24 | 
4. Aus, me invito factus, non eſt mem attus. Co. 
Lit. 253. An Act done againſt my Will is not my 
Act, | B $ As 


- A General iatrodüction 

As when a Yo! or Woman is compelled for 
Fear of Impriſo ament., , to maße a Bond, 
Deed, or Conveyance, ſuch Comp pulſion i is fuffi- 
Slaps tg 225 her Bond us or Deeds for 2 

ath a ſpecia ard to the ibert 

of a . Ca. A ibid. aſe ws 5 

A Perſon. menages me to make a Bond of 4⁰ 1 
and I; tell him thay 7% ill 255 do it, but I will 
make unto him a Bond of 
not be pcie voluntary, but 17 Compülſion. 
Bac. 
If a 12 be impriſogcd uni! he make an 
Obligation at another Place, and afterwards he 
doth ſo when he is at Jarge,, it is by, Dureſs of 
Impriſonmene, And if I threaten you i ne 
County to make an bligation for 20 J. and a ter 
I find you in another County, and demand the 
Obligation, the Obligation is 18 0 Warning - 
it baths reſpect to the firſt Threatning 
f.52. A Mort, procurd by Dureb is is lewis 
voidable. Vide 10 

If a Stranger threaten a Man to make a Deed 
to a third Perſon, the Deed ſhall be void as if 
ſuch third Perſon himſelf had made the 1. 5 
ning. 2 Co. f. 9. And if one oblige mie to 
ſwear to — oi my Eſtate unto him, and 1 diy 
ſo, this amounts to a Diſſeiſin to me. 7; 

e. 
: In Caſe of Robbery, command ing a Perſon 
to deliver Money, Cc. and he doth it according- 
ly, is adjudged, a Taking and Robbery, altho 
the Receiver returns the ſame to the Owner.: 
And compelling a Perſon to ſwear to bring him 


Money, and he doth it, altho' the Wife re- 


ceive the fame, is an unlawful al 3 Inf 
68, 69. b 
I 


of 297; this Bond ſhall 


ow 
3 
$2 
4 
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tothe Cominon LKüw. 7 

If the Hand of any Man he drawn by Com- 
pulſion, and the Weapon in his Hand killech ano- 
ther, ir {hall not be Felopy. Plowd. 18. Apd 
where two Perſons fight on a ſudden Proygcari- 
on, without any former II- will, and without 


Malice, if Death enſues; the Crime i fo far ex- 


tenuated as to make it only Manſlaughter. 2 Cre. 
" * : 4 6 _ 2 my F - WS 5 2014 

5. Adio Perfonals' moritur cum Perſana, Ce. 

Went: of Executors, F. 1. 97. A Perſonal Action dies 


If a Leſſee for Years commit Waſte, and dies, 
no Action of Waſte will lie againſt his Exe- 
eutor or Adminiſtrator for Waſte done. before 
their Time. Co. Lit. 53. So if the Tenant com- 
mits Wafte, and he in the Reverſſon dies, the 
Heir ſhall not have an Action of Waſte, for the 
Waſte done in the Life of his Anceftor; nor ſhali 
a Parſon for Waſte done In. the Life-timie of his 
Predecefion die 

If a Woman Tenant for Life take Husband, 
and the Husband dorh Waſte, and the Wife dies, 
no Action of Waſte lies againſt the Husband 
in the Tenuit, for he was ſeiſed but in Jure Ux- 
oris, and his Wife was Tenant of the Freehold ; 
but if a Feme be poſſeſſed of a Term for Years, 
and take Husband, and the Husband doth Waſte, 
andthe Wiſe dieth, the Husband ſhall be char- 
ged in an Action of Waſte, for the Law giveth 
the Term to him. Co. Lit. 54. 9 

B 4 If 


8 A General Introduction. 


If a Man commit a Treſpaſs in a Foreſt and 
die, by the Foreſt-Law no Action will lie for the 
Treſpaſs; agreeable to the Rule of the Common 
Law, Perſonal Actions die with the Perſon. 7 

An Action of Debt lieth not againſt Executors 
upon à Contract for the eating and drinking of 
the Teſtator; for that Action dieth with him, 
becauſe the Executors cannot wage their Law, as 
the Teſtator might have done. 9 Co. 87. 

From a barę Contract or Promiſe no Action 
riſeth. Theſe are called Nude Contracts, as where 
a Man maketh a Bargain and Sale af Lands, 
Goods, Cc. without any Conſideration or Re- 
compence to be paid for it; which are void in 
Law, and the Vendee cannot bring any Action. 
Dr. & St. 24. a | 

A Promiſe made for a Thing paſt is alſs 
voidable, and no Action lies: But Action of Debt 
may be brought on an Obligation without enqui- 
ring into the Conſideration; and the Creditor 
need only prove the Delivery of it. Plowd. 309. 

f Money, Corn, Wine, Cc. be borrowed, 
and it periſh, 'tis at the Peril of the Borrower ; 
But if a Horſe, Cart, or ſuch other Things as 
may be uſed and delivered again, are uſed in 
ſuch Manner as they were lent, he that owneth 
them ſhall bear the Loſs: Bur if the Borrower 
promile to deliver them ſafe again, or if he oc- 
cupy them in any other Manner than according 
to the lending, and they periſh, he ſhall be char- 
ged in an Action for the Loſs. Noy 911. 
Treſpaſs againſt the Perſon may be com- 
mitted by Aſſault, Menacing, Cc. and Acti- 
ons upon the Caſe ſor Words, are to be pra- 
ſecuted within two Years after the Cauſe of 
Action; Actions for Aſſault and Battery to be 
prought wichin four Years, and Actions apon the 

| | : aſe 


1 "I 


to the Common Law. 9 


Caſe (except for Slander) Actions for Accompt 
(except ſuch as concern Merchandize) Actions 
of Debt, Detinue, Trover, and Treſpaſs, are 
to be commenced within ſix Years after the 
Cauſe of Action. Stat. 21 Fac. 1. 6. | 


it > 4 I 11e. 111i 1811 2 * 1 
6. Accuſare Nemo fe debet niſi coram Deo, Vaſques. 


No Man ought: to accuſe himſelf; ' but before 


God; and no Perſon is obliged to ſwear againſt 
himſelf before Man. FSH. 1 v9 ii ni 2 ; 
This is the Reaſon that an Offender, tho' ne- 


ver ſo culpable, generally plead; Not guilty; and by 


13 Car. 2. it is not lawful for any Eccleſiaſtical 
Judge to tender any Oath whereby any Per- 
ſon may be compelled to confeſs, or accuſe 
himſelf, & c. | | | 8 
A Man may not ſwear likewiſe for himſelf, 
unleſs he has particular Power by ſome Statute, 
or in Debt or other Action where Wager of Law 
is admitted; Andin this Caſe the Judges with- 
out good Admonition, or due Examination of 
the Party, do not admit him to it.. Co. Lib. 4. 


8 

Oaths ex Officio, had their Birth from Caipbac, 
Matth. 26. Who firſt impoled an Oath on our Sa- 
viour, by ſaying to him, I adjure or charge thee in 
the Name of the Living God, that Thou tell us whethewv-. 
Thou art Chriſt the Son of Gl. 

As no Man is obliged to accuſe. himſelf, ſo the 
Law will not enforce any one to ſhew what is 
againſt himſelf, 318; | 


7. Aquitas eſt Verborum Legs directio ſufficiens, cum 
una res ſolummodo cawvetur verbs, ut onmi alia in 
quali genere iiſdem caveatur verbs. Equity is 2 
ſufficient Direction of the Words of the Law, 
when one Thing is prpyided for in the wu 
3 | t nat 
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that every other Thing in the like kind ſhall be 
provided for inthe ſame; Words. 

„ Wbeg the Wards of a Statute enjoin one Thing, 
chey enjoin all other Things which are in the 
ſemblable Degree; As the Stat. 9 Ed. 3. c. 31. 

ordains, That in an Action of Debt againſt Ex- 
ecutors, he that comes in by Diftreſs ſhall an- 
ſwer, the ſaid àct ſhall be extended by Equity 


to Adminiſtrators; for whichſoever of them ſhall 


come in firſt by Diſtreſs, ſhall anſwer by the E- 
quity of the ſaid Act, becauſe they are in the 
like Degree: So the Statute of Glouceſter gives 
an Action of Waſte, &. againſt Tenant for Life 
or Years, and by the Equity of it a Man ſhall 
have Action of Waſte agaiiift him who holds for 
a Year or twenty Weeks (out of the Words of the 
Act) for it is in the like Degree; and the Caſes 
which are of fuch e in our Law, are in- 
finite. Plowd. 1677. 

Equity is an Kenplificarien or Dimiautien of 
the Law, and no Part of the Law but a _— 
Virtue which reformeth it. 


8. Æquitas eft correct io Lega generaliter late qua 
29 deficit. Equity is the Correction of the 

aw, wherein it is any way Ry by reaſon 
of the Generality of it. 

When an Act of Parliament is made that who- 
ever ſhall. do ſuch an Act ſhall be a Felon, and 


be put to Death; yet if a Man von ſane Memories, 


or an Infant commit it, they ſhall not be Felons; 
for in the Generality of the Words of the Law, 
he of non ſanæ Memoriæ, an Infant, nor a Wife, 
in ſome Caſes, ſhall not be included. Equi 
correcteth the Generality of the Law in cheſs 
Dales, and abridgeth the "_ Words. 


* 


fo P * th 2 | . 8 n wu 1 
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The Statute H 2. > 4. enacts, That where 
a Man, Cat, Dog, &c. eſcape aſive out of a 
Ship, the Sip ſhall not be adjudged Wreck, but 
all the Cargo ſhall be ſave and kept by the View 
of the 8 Cc. in the Hands of thoſe of the 
Town where the ſame was found; ſo that if any 


one within Vear and a Day can make Proof that 


the Goods are his, they fhall be reſtored to him; 
and whoſoever doth otherwiſe: ſhall be commit- 
ted to Priſon, and render Damages, G c. Yet if 
the Goods within the Ship be ſuch Things as will 
not endure for a Year and a Day, the Sheriff 
may ſell them and deliver the Money receiv'd 
for them to anfwer it; and that by Equity, tho 


ic be againſt the Words of the ſaid Ack. 


9. Aliquũ non debeteſſe judex in propria Can(a.'8 Co. 
25 No Man ought to be a Judge in his own | 
VVV N e L L's I3 DRE 
No Perſons can be at the ſame Time Judges, 
Miniſters and Parties; Judges to give Sentence, 
Miniſters to make Summons, and Parties to have 
a Share in Forfeitures, &c. for no Man can be 
Judge in his o-n Caſe. Dyer 65. Juſtices of 
Peace are not to act in any Matter relating to 
themſelves; and by 33 H. 8. No Juſtice, or other 


learned in the Law, ſhall be Juſtices of Aſſiſe in 


the County where born, under the Penalty of 
1004 1-5 1 IC, 3 
If an Act of Parliament give any one Power 
to hold Cognizance of all manner of Pleas be- 
fore him, ariſing within his Manor of D. yet he 
cannot hold Plea to what he himſelf is a Party: 
And if the Lord of a Manor do preſcribe that 
for the Time being, he hath uſed to diſtrain 
Cattle upon the Demeſns of his Manor for Da- 
mage feaſant, and the Diſtreſs to retain *cill Fine 
were 
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were made to him for Damages at his Will, this 
Preſcription is void. Co. Lit. 14 


But in ſome extraordinary Caſes 'a Man may 
be his. own Judge: As if 8 Leflot e 00 
repair the Houſe, if he do not, and the Leſſee 
do it, he may pay himſelf, out of the Rent. 
12 H. 8. And Tailors, and e Go, ay, 
detain the Robe or Horſe, Cc. until reaſonable 
Satisfaction be made. Dyer 100. 
A Man ſells his Horſe to another for a Sum ct 
Money, He may keep. it until be is paid, but he 
cannot have an Action of Debt until it is deli- 
vered; yet the Property of the Horſe; is by che 
Bargain in the Buyer: But if the Horſe die in 
the Stable between the Bargain and Delivery, 
Action of Debt may be brought for the Money; 
And to avoid this, the Buyer may preſently ten- 
der the Money, and if it be Beh he may 
take the Horſe, or have Action of Detinue. Ney 
A Man cannot be Witneſs in his own Cauſe, 
for the Law preſumes he will be partial in ſpeak- 
ing for his own Advantage. Co. Inſt. 6, = 


10. Ambiguum'patum contra venditorem interpre- 
tandum eſt. Bacon. Fliz. f. 11. An ambiguous 
Contract is to be expounded againſt the Seller. 
If 1 demiſe, omnes Boſcos meos in villa de Dale, 
this paſſeth the Soil. Dyer 17. If a Man ſow 
his Land with Corn, and let it for Years, the 
Corn paſſeth to the Leſſee: If a Man havin 
a free Warren in his Land, let the ſame Land 
ſor Life, without mentioning the Warren, yet 
the Leſſee by Implication ſhall have the Warren; 
tor otherwiſe the Leſſor ſhould have excepted 
the Warren. 32 H. 8. And by the Grant of a 
Manor the Court-Baron paſſes as incidgnt, "A 
| | _ Ut 
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' But Words ſpoken ſhall' be conſtrued in the 
moſt favourable Senſe for the Speaker. Ambigns 
verba as ay ſunt in meliori ſenſu. Hub. 106. 
If a Man ſay to another he is a Thief, and 

hath ſtoln a Free, it may be adjudged of a Tree 
ſtanding, and not felled, which is not actionable. 
Co. 13. If one charge another that he hath 
forſworn himſelf, it may be conſtrued her hath 


forſworn himſelf in common Converſation, and 


an Action is only maintainable where the Words 
are, That he hath forſworn himſelf in a Court 
of 2 = . as br 2 
n obſcure Sayings we are to judge according 
to that which is —— likely, and the Senſe of the 
Words is to be collected from the Cauſe of the 
Speech, and the Subject of the Matter. An Acti- 
on was brought againſt a Man for calling ano- 
ther Murderer; to which the Defendant ſaid, 
That he was ſpeaking with the Plaintiff concern- 
ing unlawful Hunting, the Plaintiff confeſſed 
that he had killed divers Hares with Engines, 
whereupon the Defendant anſwered that he was 
a Murtherer, innuendo, a Murtherer of Hares: And 
it was reſolved that the Juſtification was 
4 Coke 13 & 14. Cromwell's Caſe. > 
The Office of an Innuendo is to deſign the ſame 
Perſon or Thing which was certainly named be- 
fore. In Slander, both the Perſon and ſcanda+ 
lous Words ought to be certain, and not w 
an Innuendo to make them out. c 
II. Apices jurit non ſunt jura — Co. Com. 283. 
Et nimia ſubtilitas reprobatur in Lege. 4 Co. 45. 
The Law of England reſpecteth the Effect and 
Subſtance of the Matter, and not every Nicety 
of Form or Circumſtance; and too much Subti- 
ty is reproved in the Law, c 


The 
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The Queen granted a Manor to a Man and 
his Heirs, to have and to hold to him and his 
Aſſigns, omitting the Word Heirs in the Haben- 
| Jum ; It was reſolved by the whole Court in Au- 
dicor Kings Caſe, that the: Fee of the Mangr 
paſſed by the Premiſſes, and that the Habendum 
was void; for the Premiſſes were certain enough 
to paſs the Pee · Simple; and the Omiſſion of his 
Heirs in the Habendam ſhall not ſuhvert the Cer- 
taint in the Premiſſes, where the Intention ap- 
pears to pals the Fee - Simple. 8 Co. 866. 
A Bond made to the Mayor and Burgeſſes of 
Linn, was adjudged good, tho therein Was omit- 
ted the Borough of Kings Linn, which is their 
Name given them by their Patent; becauſe it was 
alem re & ſenſu, thd not idem litters & ſyllabs. 
420 C. 777. e 3/9301 2699. 00 
_ Miſtakes of Clerks, of a Letter or Syllable in 
a Writ, &c. ſhall nbtabace it. 4 Ed. 3. And mi- 
ſtaking the Chriſtian Name or Surname oſ either 
Party, Sum of Money, Day, Month, or Year, 
Cc. be ing rightly. named in any Record, . 
preceding, ſhall nor ſtay or reverſe Judgment, 
after Verdict in the Courts of 
%% 1 24 | 
12. A werbs Legs non eff recedendum. 5 Co. 
118. We ought not to go from the Words of 
the Law. DARE ˖ͤ7 - 3} 31910 oo Wy etc! 
A. makes 4 Deviſe of Rent with Diſtreſs to B. 
for the Life of C. the Heir leaſes the Land for 
Eifeto D. Remainder to E. in Fee, the Rent is 
behind in the Life of D. whereupon D. dies, 
C. likewiſe dies, B. diſtrains ſor the Arrearages 
of E. in Remainder; and refolved that he ſhall be 


charged by the the ſecond Branch of 32 H. 8. 


which 


ecord, G 
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which gives a Diſtreſs for the Arrearages upon 
ſuch 1 out of which the ſaid Rent was if- 
ſuing, in ſuch manner as if Ceſf que vie had been 
living. And the Judges ſaid, That they ought 
not to make any Interpretation againſt the ex- 
preſs Letter of the Statute, for nothing can ſo 
well expreſs the Intent of the Makers of the Act, 
as their direct Words themſelves. A Conſtructi- 
on is not to be made in any Caſe againſt the ex- 
preſs Words, when the Intent of the Makers ap- 
pears not to tlie contrary, and when no Incon- 
venience upon it ſhall ariſe. 5 Co. 118. 

The better Expofitors of all Acts of Parliamen 

and Letters Patent are the Acts and Patents 
themſelves, by Conſtruction and Conference of 
all the Parts of chem together: And it is injuſt, 
one Particular being propounded, co make a 
Judgment, unleſs the whole Law be looked into. 
Co.1.8:7.. The Wards of an Act of Parliament 
are to be taken in a lawful and rightful Senſe: ; 
and che Conſtruction of Statutes in general muſt 
be made in Suppreſſion of the . Miſchief, and 
1 the Advancement of the Remedy. Co, Lis. 
S vil riot DICH C 
But Caſes cut of the Letter of a Statute, yet 
being within the ſame Miſchief, ſhall be withia 
the ä Remedy the Statute provides. Co. Lit. 
24: As by the Statute 25 Ed. 3. a Servant kil- 
ling his Maſter is made Treaſon, and by Con- 
ſtruction it is extended to the Miſtreſs as well as 
the Maſter... 21 


nl e 24 9 = enn? : 
„ 13. ' Baftardm ,nullies eff Filius. Co. Lit. 244. 
Aut Filius Populi. A Baſtard is the Son of none; 
or the Son of the People. | 
A Baſtard is one that is born out of Marriage. 
He ſhall not inherit or be Heir to any one; = 
Caule 
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cauſe in Law he is quaſi nullius Filius, and no Man's 


Iſſue; and he can have no Heir but of his own 


* 


Body. 1 Iuſt. 243. nnn 1 
By the Common Law, if the Husband be 


within the four Seas, ſo that by Intendment of 
Law he may converſe with his Wife, and the 


Wife hath Iſſue, the Child cannot be proved a 


-Baſtard, unleſs there be an apparent Impoſſibility 


that the Husband ſhould be the Father of it; as 
if the Husband be but eight Years of Age, has 
loſt his Genitals, &c. then ſuch Iſſue, tho born 
within Marriage, is a Baſtard. 1 1.244. 

If the Iſſue is born within a Day after Mar- 
riage between Parties of full Age, or where the 


Husband is under no apparent Impoſſibility, the 


Child is Legitimate, and ſuppoſed to be the 
Child of the Husband. But if a Woman be 
delivered of a Child, after nine Months after the 
Death of her Husband, ſuch Child is a Baſtard. 
1 Roll. Abr. 358. 

A Baſtard having acquir'd a Name by Reputa- 


tion, may purchaſe by his reputed Name to him 


and his Heirs, tho he can have no Heir but of 
his Body. And when a Baſtard hath by Time 
gain'd a Reputation, that he is the Son of 
ſuch a Man, or known by the Name of a Son, 
then a Remainder may be limited to him by the 
Name of the Son of the reputed Father. But 
alcho' a Baſtard may be a reputed Son, yet he is 
not ſuch a Son in Conſideration whereof, or of 


natural Affection to him, a Uſe may be raiſed, 


becauſe in Judgment of Law he is nullius Filius. 


Stat. 32 H.8. Dyer 374. 6 Rep. 65. And a Baftard 


of a Wom:n is no Child within that Staruce, 
where the Mother gives Lands to him as ſuch. 


f A 


4 
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A Baſtard cannot take by the Name of Iſſue; 
at any Time; for he could not take at the Time 
he was born. If a Man make a Leaſe to another 
for Life, the Remainder to his Iſſue male, and 
the Heirs male of his Body; and he hath Iſſue a 
Baſtard Son, he ſhall not take the Remainder, 
becauſe in Law he is no Iſſue: And if a Man 
make a Leaſe for Life to B. the Remainder to the 
eldeſt Iſſue male of B. to be begotten of Jane S. 
whether the ſame be legitimate or not legiti- 
mate; B. hath Iſſue a Baſtard on the Body of 
Jane S. this Son or Iſſue ſhall not take the Re- 
mainder, by Reaſon he is in Law eſteemed no 
Iſſue. But a Baſtard when born, and hath gain'd 
a Name by Reputation, may take, ut ſupra. Co. 
Lit. 3. 4 | | 
I only in the Power of the King and Parlia- 
ment to make a. Baſtard Legitimate. Dav# 


Rep. 37. : ” . 


14. Caveat Actor. Reg. 7. C. Let the Actor 
take care what he does. 30D | 

Acceptance of the next Rent due at a Day 
afterwards, will bar one to enter for a Conditi- 
on broken before, by Reaſon of the Non-pay- 


ment of the Rent; For the Perſon accepting 


thereby affirmeth the Leaſe to have Continuance, 
which he might have avoided, if he had not ac- 
cepted the Rent, 1 Inſt. 211. 3 Rep. 64, 65, 

But if the Rent was due before, whereupon 
the Condition is broken, one may receive that 


Rent and yet re-enter. If a Man accept Part of 


the Rent, he may nevertheleſs enter and retain 
the Land until the whole Rent is ſatisfied. And 
where an Eſtate or Leaſe for Years is ipſo facto 
void by the Condition, - no Acceptance — 

the 
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the Rent afterwards is ſufficient to make it have 
Continuance. Co. Lit. 4572037214. en: 16 1. 
If a Leſſee aſſigns over his Term, the Leſſor 
might at his Election, charge either the Leſſee 
or Aſſignee; but if he accepts the Rent of the 
Aſſignee (knowing of the Aſſignment) he hath 
determin'd his Choice, and cannot afterwards 
ſue the Leſſee for the Rent. 3 Rep. 23, 24. 
If a leſſer Sum is paid in Satis faction of the 
Whole, this cannot be Satisfaction for the Whole, 
unleſs acknowledg'd to be ſo by Acquittance un- 
der Seal. But if an Obligor, &. pay a leſſer 
Sum before the Day appointed, or at another 
Place than is limited, and the Obligee, Cc. re- 
ceiveth it, this is a good Satisfaction. Co. Lit, 
212. 5 
If a Rent be behind twenty Years, and the 
Lord gives an Acquittance for the laſt that is 
due, all the reſt of the Rent in Arrear is preſu- 
med to be ſatisfied, and the Law will admit no 
Proof againſt this Preſumption. 1 In/. 373. 

If a Leſſor accept a Surrender from his Leſſee, 
he ſhall be concluded of his Action of Waſte, 
for Waſte done and committed before the Sur- 
render. Co. Lit, 285.4 37 „Sole gagonf PO 
- A Man who holdeth his Land by Homage and 
Fealty, takes his Land of the King by Office 
found that he holdeth it by 40 5. per Annum; he 
ſhall pay the Rent hereaf ter. 
If a Man accept an Executorſhip, and pay 
any Debts before thoſe of a higher Nature, as 
Debts on Shop-Bgoks, & c. before thoſe on Judg- 
ments, Specialties, &c. he is liable to the Pay- 
ment of all the reſt, tho' out of his own Eftate. 
And taking any of -the Goods of- the Deceaſed 


makes a Man Executor in his own Wrong, and 
449 1 | liable, 


— 


5 
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liable. A Wife can have fothing but neceſſary 
wearing Appatel, &c. - Plowd.' 543. Dyer 135. 
Giving Earneſt for any Thing bought, or re- 
ceiving any Part of it; gives Validity to Con- 
tracts. But no Sale upon a Sunday is ſufficient to 
alter the Property of Goods, & c. 12 E. 4. 29 


Car. 2. Fe TO 


15. Cauſa & origo eſt materia negotii. 1 Co. 99. 
The Cauſe and the Beginning is che Matter of 
the Buſineſfs. 131 4 55 | 11 4321 p 

If a Servant hath an Intent to kill his Maſter, 
and before the Execution of his Intent departeth 


out of his Service; and being thus out of his Ser- 


vice, executeth his Intent and killeth him which 
was his Maſter; it is Petit Treaſon, for the Ex- 
ecution reſpects the wi wap Cauſe. Co. ibid. 

So where two Perſons fight after a former 
Quarrel, it ſhall be preſumed to be out of Ma- 
lice from the firſt falling our. | 

And if A. B. of Malice prepenſed,diſcharge a 
Piſtol at C. D. and miſſeth him, whereupon he 
throws down his Piſtol and flies; and C. D. pur- 
ſues him to kill him, but he turns a bout and kills 
C. D. with a Dagger; if the Law ſhould conſi- 
der the laſt impulſive Cauſe, it would adjudge it 
was in his own Defence; but the Law has Re- 


gard to the Beginning, and conſtrues it a 


Purſuance and Execution of the firſt murtherous 
Intent. Bac. Max. 4. 

In Civil Caſes, when the Law gives Power 
and Authority to do any Thing, the Law judg- 
eth of the Thing it ſelf by the Act ſubſequent : 
As the Law giveth me Power to enter a Tavern; 
the Lord to diſtrain his Tenant's Beaſts ; him in 
Reverfion to view if Waſte be made; a Com- 


moner to enter into the Land to ſee his Beaſts, &c. 
| GA Bur 
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But if he that enters a Tavern makes a Treſpaſs; 
or the Lord that diſtrains for Rent, &c. ſlays the 
Diſtreſs; or if he that enters to view Waſte, 
breaketh the Houſe, or remain there a whole 
Night; or the Commoner cut down Trees; in 
theſe and the like Caſes the Law ſhall judge by 
the ſubſequent Act, that they entred to that Pur- 
poſe, and ſhall be Treſpaſſers from the begin- 
ning. 8 Co. 146. 5 

If a Tenant in Tail hath Iſſue two Daughters 
and dietb, and the elder enters into the whole, 
and afcer Entry makes a Feoffment with Warran- 
ty, which is a lineal Warranty to the one and 
collateral to the other ; the Law judges by the 
Act ſubſequent that the Entry was not general 
for them both, bur that it was only for her ſelf 
that made the Feoffment ; and that it ſhall be a 
Warranty to commence by Diſſeiſin for the one 
Moiety. 9 Co. 11. | | 


16. Certum eſt, quod certum reddi poteſt. Co. 
Lit. 43. That is certain which may be made cer- 
rain. 

In every Leaſe for Years, the Term muſt have 
a certain Commencement, and a certain Deter- 
mination ; But if there appear no Certainty of 
Years in the Leaſe, if by Reference to a Certain- 
ty ic may be made certain, the Leaſe is good. As 
if a Man make a Leaſe of Lands to another for 
ſo many Years as he (the Leſſor) hath in the Ma- 
nor of Dale, and he hath then in the ſaid Manor 
a Term for ten Years, this is a ſufficient Certain- 
ty to make the Leaſe good for ten Years. Bradt. 

If a Man make a Leaſe of Lands, to hold for 
ſo many Years as the Leſſee ſhall name; this, 
tho' in the Beginning incertain, when the Leſſee 
hach nominated the Years, is a good Leaſe 4 

4 h the 
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the Term. But if it be made for ſo many Years 
as my Executors ſhall name, and then I die, and 


my Executors name the Years, the Leaſe ſhall 


not be binding, becauſe they neither did nor 
could make a Nomination of Years during my 
Life. Phowd. 273. 

If I make a Leaſe for a Term of Years ren- 
dring 10 J. per Annum Rent, and then I grant the 
Rent and Reverſion to another Perſon until he 
hath received 30 l. of the Rent; this by Implica» 
tion is the: ſame Thing as if I had granted the 
Reverſion for three Years, and the Leaſe con- 
tains ſuch Certainty of Time by Reference. So 
if a Leaſe be made during the Nonage of a Perſon 
who is fifteen Years of Age, it is a Leaſe for fix 
Years if he live ſo long. Soif a Man makes a 
Leaſe for ten Years, and ſo from ten Years to 
ten Years during an hundred Years, it is a good 
Leaſe. 6 Co. 20. | 

If a Man make a Leaſe for Years after the Leſ- 
ſee ſhall do ſuch an AR, it is good. A Leaſe for 
ewenty-one Years, if the Coverture between a 
Man and his Wife ſo long continue, is good. And if 
a Man leaſe his Lands for twenty-one Years, if 
A. B. live ſo long, this is a good Leaſe for the 
Term, if A. B. ſo long lives; yet it is a Certainty 
in an Incertainty, for the Life of A. B. is incer- 
tain. Co. Lit. 25. 7 | 

Incertainty may be reduced to Certainty by 
Matter ex poſt facto: As a Leaſe for Years, ren- 
dring ſo much per Acre, tho' the Number of 
Acres be not certain by the Leaſe, yet the Rent 
may be certainly known by Admeaſurement of 
the Acres; and on this the Leſſor may bring his 
Action of Debt. Plowd. 6. 

If a Man contract with another to give him 
for his Land as much as it is reaſonably worth, 

C3 and 
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and refers it to the Judgment of a third Perfon, 
he ſhall adjudge it, and then it is good: And if 
1 ſell Trees, which may be eaſily fpared, and re- 
fer the Judgment-of the ſparing to a third Per. 
ſon, if he give Judgment, it is thereby reduc'd 
to a Certainty by the Vendor's Conſent. Dyer gr. 
Perkins gives it as a Rule, That if a Conditi- 
on hath Relation to the Act precedent, and no 
Time is limited to be done, as in Payment of 
Money, Cc. it ought. to be done when the Act 
precedent is done. And where a Thing is in- 
certainly put, the Communication precedent. 
makes it certain; for Example; A Man is hound 
to warrant A. B. and what he ſhould warrant is 
not expreſſed; the Law adjudges that he ſhall 
warrant the Land of which Communication was 
made. ga... 401 8 
Sometimes an incertain Eſtate is made certain 
by the Matter precedent. A Stewardſhip is 
granted for Life, and afterwards an Annuity is 
conveyed for the Exerciſe of that Office, without 
declaring what Eſtate the Steward ſhould have 
Office for therein; and it was refalved, that as 
he had the Life, he ſhould likewiſe have the 
Annuity for Life. 8 Co. Lil. 

A Man deviſeth that his Lands ſhall be ſold 
for the Payment of his Debts, and doth not ſay 
by whom; the Law makes Conſtruction that 
they ſhall be ſold by his Executors, becauſe they 
are liable for the Payment of his Debts. 

If I grant Common for ten Beaſts, or ten 
Loads ot Wood out of my Coppice, to be taken 
yearly for threeYears; the Grantee ſhall not have 
Common for thirty. Beaſts or thirty Loads of 
Wood the third Year, .if he forbear for the Space 
of two Years; for here the Time is certain: And 
ſo if the Place be limited; or if I grant Eſtovers 

: to 
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to be ſpent in ſucha Houſe, altho? the Grantee do 
burn his oon Fuel, vet he can demand no Allow- 
ance for that he took it not. Bac. Max. 23, 

Every Declaration of Uſes upon Recoveries 
Fines, &c. of Lands, Tenements, and Heredita- 
ments, ought to be certain; for otherwiſe there 
ſhall be no Certainty of Inheritances. 9 Co. 

All Declarations in Proceedings at Law are to 
be certain and affirmative, ſo as the Defendant 
may certainly know to what Thing he ought to 
anſwer: Plow, $4. ⁵' 

And if I give all my Money in my Purſe to 
A. B. he cannot have any Action, unleſs he a- 
lledge the Certainty of it. Phwd. 14. 


17. Ceſſante Cauſa, ceſſat Effectas. Plowd. 268. 
The Cauſe ceaſing, the Effect alſo ceaſetn. 

If the Conuſor in a Statute-Merchant be in 
Execution, and his Lands alſo, and the Conuſee 
releaſe to him all Debts, this ſhall diſcharge the 
Execution; for the Debt was the Cauſe of the 
Execution, and of the Continuance of it until 
the Debt be ſatisſied; therefore the Diſcharge of 
the Debt, which is the Cauſe, diſcharges the Exe- 
cution which is the Effect. Co. Lit. 76. 

Upon a Divorce, the Woman ſhall have the 
Goods given in Marriage not being ſpent; for the 
Goods were given in Advancement of the Wo- 
man, and therefore it is reaſonable that ſhe ſhould 
have them, in that the Cauſe and Conſideration 
of that Gift is now defeated ; For the Cauſe cea- 
ſing, the Effect alſo ceaſeth. Dy. 13, 61. 

The original Cauſe of an Amercement being 
pardoned, the Amercement is pardoned: Andit 
a Man wound another the firſt Day of May, and 
the King pardon him of all Felonies and Miſde- 


meanors, the ſecond Day of May ; but the Party 
C 4 dies 
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dies of his Wounds the third Day of May, ſo as 
this is no Felony till after the Pardon, yet the Fe- 
lony is pardoned; for the Miſdemeanor being 
pardoned, all Things enſuing thereupon are alſo 
remitted. Co. J. 5. 59. 13 E. 1. 471 
If one grant a Stewardſhip of a Manor, and 
afterwards the Manor is diſmembred, the Office 
is determined. If a Corporation grant the Office 
of a Town-Clerk, and ſurrender their Patent to 
be renewed, all their Offices are determined. 
Hutton s Rep. And if the King granteth an Office 
to one at Will, and twenty Pounds Salary during 
Life, pro officio allo, now if the King remove him 
from his Office, the Salary ſhall ceaſe. 
The King grants the Office of Keeper of a 
Park to two Perſons, and one of them fails in Diſ- 
charge of his Duty, the whole Fee of the Office 
ſhall determine: The Caſe is the ſame, if an 
Annuity be granted to two for Counſel, and one 
of them refuſe, the Office and Grant being en- 
tire and not ſeverable, the Cauſe ceaſing but 
in one, the whole Annuity ſhall ceaſe. Plowd. 
But I find ſome Exceptions in our Books to 
this Maxim ; as where a Man held Rent by Ca- 
ſtle-guard, tho' the Caſtle was ruined, yet the 
Rent remained. Davs's Rep. And an Arbitra- 
ment was between two of divers Things; and 
among others, there was one Article that one 
Party ſhould have yearly for the Space of ſix 
Years 20 6. towards the keeping and educating 
of A. B. and A. B. died before the fourth Year of 
the ſixth Year, yet the Payment of the 20 5, 
ſhall not ceaſe during the ſix Years, which is 
a certain Term, and a Duty to che Party himſelf 


towards the finding of A. B. Dy. 329. 
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18. Conditio beneficialis que Statum conſtruit be- 
nigne, ſecundum verborum intentionem eſt inter- 


pretanda. 8 Co. 90. Beneficial Conditions which 


make an Eſtate are favourably to be taken ac- 
cording to the Intention of the Words. - But 
Proviſo's and Conditions which go in Deſtru- 


ction of Eſtates, are odious in Law and ſtrictly 


to be taken. 
If a Man make a Feoffment on Condition, 
that he ſhall not enfeoff A. B. and dieth, and 
his Heir enfeoffs A. B. this is no Breach of the 
Condition: If a Leaſe be made to a Man upon 
Condition, that the Leſſee ſhall not alien to 
A. B. and he alienech to C. B. the Condition by 
this is not broken, for every Condition muſt 
be taken ſtrictly. Dy. 45. Conditions in Feoft- 
ments, &. that the Feoffee ſhall not alien to 
any Perſon, are void. Co. Lit. 206. 21 8 
If a Man be bound to make a ſufficient Eſtate 
in Lands to one, according to the Advice of 
A. B. If he make an Eſtate according to his 
Advice, whether it be ſufficient or no, he is ex- 

cuſed. 7 Ed. 4. me 
A Man is bound to another in 1007. that he 
ſhall diſcharge the Obligee, and ſave him harm- 
leſs of all Suits and Incumbrances againſt A. By 
and afterwards 4. B. ſues the Obligee, and pro- 
ceeds to Judgment; the Defendant pleads Non 
damnificatus, and that in the Eye of the Law un- 
til his Goods or Lands are actually charged, 
there is no Damage : But it was held otherwiſe, 
for there are two Sorts of Damages, executory 
and executed; executory which a Man may in 
future Time ſuſtain, executed as if the Land or 
the Perſon ſhould be in preſent Execution: 
And the Land in ſome Sort is actually * 
Or 
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for who will buy it of the Party but under Va- 
lue, becauſe of the Judgment executory. 33 Eliz. 

Ridgleys Caſe. © n eee 7 


19. Confeſſus in judicio pro judicato habetur, & quo. 
dam — 42 dee . 11 Co. 30. He 
that confeſſeth in a Court of Juſtice” ſhall'be 
taken judged, and as it were by his own Sen 
tence condemned. 537 1 01 
An Attainder on Confeſſion is the ſtrongeſt 
Attainder that may be, for the vehement Pre- 
ſumption it carrieth of Truth ; -and it would be 
abfurd to ſay a Man hath not committed ſuch a 


Felony or Treaſon, when the Parry himſelf hath 


confeſſed, to the Deſtruction of him, and all his 
Off. ſpring with reſpect to his Eſtate, as his 
Blood is corrupted. einn | 
Confeſſion is in all Caſes ſtronger than where 
a Perſon is found guilty by Verdict; for tho he 


be found guilty by Verdict, yet he may be in- 


nocent, on which account by the Common Law 
he is allow'd his Clergy ; but if he had confeſ- 
fed the Offence upon Record, he ſhould not 
have Clergy by the Common Law, becauſe he 
could not make his Purgation, when the Court 
found his Confeflion on Record. 1x Co. 30. 
When a Criminal has once confeſs'd in a 
Court of Record, the Court has no Occaſion to 
proceed to Trial; they have then nothing to do 
but to pronounce Sentence, as the Law directs 
for the Crime he confeſſes. 


20. Conjunctio Maris & Femine eſt de jure Na- 
turæ. 7 Co. 13. The Conjunction of Man and 
Wife is of the Law of Nature. | 


In 


- a creo „ od 
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In Matrimony there is a Conjunction both of 
the Bodies and Minds; and in contracting Ma- 
trimony, the Conſent of the Mind is chiefly 
regarded; and therefore it is ſaid, that the 
Conſent and not the Copularion maketh the 
Marriage. Co. Lit. 3 3. 

A Woman by the Common Lou: cannot con- 
ſent before ſhe is of the Age of twelve Years, 
nor a Man till the Age of fourteen ; and if they 
marry before, they may at that Age diſagree to 
the Marriage. Co. ibid. 

All Perſons may lawfully marry that are not 
prohibited by the Levitical Degrees, or other- 
wiſe by God's Law. The Son of a Father by 
another Wife, and the Daughter of a Mother 
by another Husband, &c. may marry, and alſo 
Couſin Germans. Stat. 28 H.8. 

By Marriage with a Woman, a Man is enti- 


| d to all her Eſtate real and perſonal; but then 


he is liable to the Payment of the Debts of his 


Wife; ſo that if a Woman ſole be indebted and 


then take Husband, it is by the Marriage be- 
come the Debt of Husband and Wife. 


21. 1 Error facit Jus. Dr. & Stud. 46. 
A common Error maketh a Right. 

This is eſtabliſhed upon Cuſtom ; for the Law 
fo favoureth the publick Good, that it will per- 
mit a common 'Error to paſs for Right; as in 
Caſes of Common Recoveries, firſt had upon 
feigned and unlawful Ground, which neverthe- 
leſs having been uſed a long 'Time, ſo as they 
have been taken and allow'd of divers Perſons 
well learned, as for Law, are eſteem'd good. 
And that a Common Recovery bars an Eſtate- 
tail, is not to be diſputed, becauſe a great * 

ne | BR 
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of the Inheritances of the Kingdom depends 
upon it. Plowd. | 

If an Acquitrance be made by a Mayor in his 
own Name (where the Town is incorporate by 
the Name of a Mayor, Sheriff, and Burgeſſes) 
it ſhall be allow'd for good, as it is for the com- 
mon Quiet. | 


22. Conſtructio Furis non facit injuriam. Co. Lit. 
183. The Conſtruction of Right or Law doth 
no injury. | | 

If Tenant for Life make a Leaſe generally, 
this ſhall be taken by Conſtruction of Law, an 
Eſtate for his own Life that made the Leaſe ; 
for if it ſhould be taken for the Life of the 
Leſſee, it might be a Wrong to him in the Re- 
verſion: And ſo it is if Tenant in Tail make a 
Leaſe generally, the Law ſhall contrive this to 


be ſuch a Leaſe as may be lawfully made, viz. 


for the Term of his own Life; for if it ſhould 
be the Life of the Leſſee, it would be a Diſcon- 
tinuance, and conſequently work a Wrong. 
I Inſt. 183. n 

If Tenant in Fee-ſimple make a Leaſe of 
Lands to another, to have and to hold for Term 
of Life, without mentioning for whoſe Life; it 
ſhall be adjudged for the Life of the Leſſee, and 
be taken more ſtrongly againſt the Leſſor: For 


an Eſtate for a Man's own Life is of a higher 


Nature than that for the Life of another: But if 
Tenant in Tail make ſuch a Leaſe, without ex- 
prefling for whoſe Life, this ſhall be taken for 
the Life of the Leſſor; becauſe whenſoever the 
Words of a Deed, or of Parties without Deed, 
ſhall have a double Intendment, and the one 
ſtandeth with Law and Right, and the other is 

| wrong- 
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wrongful and againſt Law, the Intendmenc 
which ſtandeth with Law and Right ſhall be ta- 
ken. Co. Lit. 206. | 

If a Man retain a Servant generally, without 
expreſſing for any Time, the Law conſtrues ir 
to — for one Vear, according to the Statute, 
23 Ed. 3. r Bn . 
* the Conſtruction of Law doth Injury 
to none; whatſoever is done contrary to Law 
or Right, is void in Law. 3 Co. 74. As if a 
Man make a Feoffment in Fee, upon Condition 
he ſhall not alien, this Condition is repugnant 
and againſt Law, and the Eſtate of the Feoffee 
abſolute. Co. Lit. 206. 21 

If a Feoffment be made to a Man and his 
Heirs and Afligns, with a Proviſo that he ſhall 
not alien to any Perſon, this is void ; bur a Pro- 
viſo may be inſerted that he ſhall not alien to a 
particular Perſon named, and be good; for the 
Land may be given to a Man, his Heirs and Aſ- 
ſigns, except to ſuch a Perſon named in the 
Proviſo. Plowd. 77: | 

So.if a Man make a Feoffment or other Con- 
veyance of Land in Fee, upon Condition that 
the Feoffee, &c. ſhall not take the Profits; this 
Condition is repugnant and contrary to Law, 
and the Eſtate abſolute : But a Bond with Con- 
dition that the Feoffee ſhall not take the Profits 
may be good. 1 ft. 206. 
It is commonly holden, That if the Condi- 
tion of a Bond be againſt Law, the Bond it ſelf 
is void. Co. Lit. 206. But herein the Law 
makes a Diſtinction between a Condition a- 


gainſt Law, for the doing of any Act malum in 


ſe, and a Condition againſt Law repugnant to 
the State, or againſt ſome Maxim or Rule in 


Law. 4 
172 And 
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And this common Opinion is thus under- 
ſtood of Conditions againſt Law, and the doing 
Acts malum in ſe. If a Man be bound, upon Con- 
dition to kill. A. B. the Bond is void; for an un- 
lawful Condition is not of Effect to gain any 
Thing by doing of it in our Law. Ploud. 34. 
But it is ſaid to be otherwiſe in a Feoffment 
upon Condition; for a Feoffment upon Condi- 
tion that the Feoffee ſhall kill A. B. the Feoff- 
ment is good and abſolute, and the Condition 
void. Plawd. 135. namfioot a Ei mie 
23. Conſuetudo more ut entiam approbata, vim legir 
obtinet. Cuſtom approv'd obtaineth the Force of 
a Law. Brac. od. 1 l I 
When a reaſonable Act once done, was foun 
to be beneficial and agreeable to the People, 
then did they uſe and practice it often; and fo 
Wy the Reiteration of the ſame it became a Cu- 

om, which being practiſed Time out of Mind, 
without Iaterruption, for the Quiet and by the 
Approbation of the People, obtained the Vigour 
& a Law: And what every People ordain to be 
a Law to themſelves, that is a proper and muni- 
cipal Law of that Country. Fuſtin. T“. 
There are particular Cuſtoms, and general 
Cuſtoms; particular Cuſtoms are ſuch as are 
uſed in ſome certain City, Town, Lordſhip, 
Cc. And general Cuſtoms are uſed throughout 
all England, which is the Common Law; for 
Coke lays, the Common Law is a common Opi- 
nion generally received; Plowden ſays, it is no- 
thing elſe but common Uſe; and according to 
Finch, the Common Law is a Law uſed by Pre- 
ſcription throughout the Realm. And the beſt 
Expounder of the Law is Cuſtom. Optimus Le- 


gum interpres Conſuetudo. 
1 6. : 


24. Con- 
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2 Conſurtudo Ain & Loci gt obſermandn 
Brat. The Cuſtom of the Manor and Place is 
to be obſerved. | Ws 
The different Cuſtoms. of Manors and Places 
have chiefly ariſen by the ſeveral Nations who 
have had Government over this Kingdom, the 
Britains, Romans, Saxons, Danes, and Normans, 
which have left behind them part of their Lan- 
guages and part of their Uſages: And what a 
Copyholder of a Manor ought to do or oughe 
not to do, the Cuſtom of the Manor muſt. di- 
rect: If there be no Cuſtom to the contrary, 
Waſte either permiſſive or voluntary of a Copy- 
holder, is a Forfeiture of his Copy hold. Co. Lit. 


*Refuſing.to do Suit of Court; to pay Rent to 
the Lord, being demanded on the Land;. nor 
coming to be admitted Tenant on a third Pro- 
clamation ;...making a Leaſe for longer Time 
than a Year, Gg. are Forfeitures of Copyhold 
Eſtates, by the general Cuſtom of Manors. 
A Lord, of a Manor may grant a Copyhold 
out of his Manor; and a, Surrender may be 
made to the Lord or his Steward, either in or 
out of. the Manor without a particular Cuſtom, 
en ad inoft l 1 1 
If a Copyholder for Life ſurrender to another 


in Fee, it is no Forfeiture of his Eſtate, for ic 


ſſeth to the Lord by Surrender, and not by 
ivery: And Copyhold Eſtates ſhall not have 
the collateral Qualities that Eſtates of the Com- 
mon Law have without ſpecial Cuſtom ; for 
the Cuſtom of. the Manor is to be obſerved. 
I Co. 22. 


* 


Acres of Land are to be accounted according 


to the Meaſure of the Country; and if a Man 
| bargain 
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bargain and ſell ſo many Acres of Wood, they 


ſhall be meaſured according to the Uſage of that 
Country. * 5 


25. Conſuetudo vincit Communem Legem. 4 Co. 
21. Cuſtom overcomes and maſters the Com- 
mon Law; and will not always be ruled by its 
Grounds. 985 | | 
For a Cuſtom and Uſage Time out of Mind, 
may create and conſolidate Inheritances. If a 
Man be ſeiſed of an Houſe and poſſeſſed of di- 
vers Heir-Looms, that by Cuſtom have gone 
with the Houſe from Heir to Heir, and by his 
Will deviſeth the Heir-Looms, this Deviſe is 


void; the Will not taking Effect till after his 


Death, and by his Death the Heir-Looms are 
veſted in the Heir by the ancient Cuſtom. Co. 
Lit. 185. | | | | 
If the Lord of a Manor be entitled to a He- 
riot on the Death of his Tenant, and the Te- 
nant deviſes all his Goods, yet the Lord ſhall 
have his Heriot by the Cuſtom. Co, ibid. | 

But all Cuſtoms ought to be certain, (for In- 
certainties are eſteem'd for nothing in the Law). 
And they muſt be reaſonable, for Cuſtom intro- 
duc'd againſt Reaſon is rather an Uſurpation 
than a Cuſtom: If a Cuſtom be that the Lord 
ſhall take for a Heriot the beſt Beaſt of a Stran- 
ger levant and couchant upon the Land of the 
Tenant, this is an unreaſonable Cuſtom, and 
yoid. Dy. 199. | 


26, Conſuetudo tollit Legem. Co. Lit. 311 Cu- 
ſtom takes away the Common Law. 

By the Cuſtom of Gavelkind, in the County 
of Kent, an Eſtate ſhall deſcend to all a Man's 
Sons alike, who ſhall equally inherit; and the 


Wife 
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Wife ſhall be endowed of a Moiety of the Huſ- 
band's Lands, ſo long as ſhe keep her ſelf ſole, 
and without Child. And by the Cuſtom of 
Burrough Engliſh, in ſome Places the youngeſt 
Son ſhall inherit his Father's Eſtate. Co. Lit. 140. 
In a Manor in Berkſhire there is a Cuſtom, that 
if a Man have divers Daughrers and no Son, 
and dieth, the eldeſt Daughter only ſhall inhe- 
rit; and if he have no Daughters but Sifters, 
the eldeſt Siſter by the Cuſtom ſhall inherit; 
and ſometimes the youngeſt. Co. Lit. ibid. 
There are ſeveral other Cuſtoms in other 


parts of England, againſt the Maxims of 


f Diſcent 
of Inheritance, and the Common Law, and 
yet are reaſonable; for they may have a reaſon- 
able Beginning; and are neither prejudicial 'to 
the Kingdom in general, nor to particular Pet. 
ſons, ſo ehat they are allowed to be good. Dev. 5 


. i Aft ene 
"bh Cuſtom and Preſcription cannot take 
away an Act of Parliament; for it is Matter of 
Record, and cannot regularly be preſcribed 


_ againſt. Co. Lit. 115. Tho where the Common 


Law and Statute Law interfere, the Common 
Law fhall-be preferred. Co. Lit. 49. 
art Ta, 


27. 0 Caieunyue aliquis quid concedit, concedere vide- 


Tur & id ſin@quo res ipſa eſſe nom poteſt. 11 Co. 52. 


To whomſoever any one ſhall grant any Thing, 
he . that without which the Thing can- 
not be. | | jo} 
If a Man grant to me all his Trees growing 
in his Woods, it is implied that I may come up- 
on the Ground and cut them down, and carry 
them through all his Land (tho' his Graſs re- 
ceive Injury 'by the Carriage) and he ſhall not 
have a Writ of Treſpaſs „ me; for Trees 
| are 
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are ſuch Things, that if they are not carried by 
Carts, I cannot have them to make my beſt Profit 
of them; And: a Man ſhall always juſtify the ne- 
ceſſary Cireumſtance, where he hath Title to 
the principal Thing. Plomd. 17. 
In caſe a Leſſor upon his Leaſe excepts the 
Trees, and afterwatds hath an Intention to ſell 
them; the Law, as incident to the Exception, 
ives to him and thoſe who are willing to buy 
them, Power to enter, and ſhew and view the 
Trees, becauſe. without Entry they cannot be 
viewed, and without View they cannot be 
bo - 35 $& Ca FB (15 2:0 Bun NK 0 2 
"Tl a Man hath Mines hidden within his 
1 and mae a Leaſe of the ſaid Lands and 
ul the Mines in the ſame, there the Leſſee may 
dig for them, for Quando aliquis quid concedit, &c. 
But if a Man leaſe his Land ta another, in 


nat. mentioned in the Grant, he cannot dig for 
it; if he do it is Waſte; tho if he make a Leaſe 

his Lands and all the Mines, it is otherwiſe 
eke Reaſons aforeſaid. 5 Co. 12. Saunderss 

ale. 51 17832 bus 86 
ba Tenant at Will ſoweth Corn on the 
Ground, and the Leſſor ouſts him, he ſhall 
have free Entry, Egreſs and Regreſs to cut and 
carry away the ſame; for when the Law giveth 
any Thing to any one, it giveth implicitly 
whatſoever is neceſſary for the —_— and en- 
joy ing of the ſame. And if the Leſſee be di- 
ſturb d in carrying away his Crop, he may 
bring an Action upon the Caſe, and recover 
Damages. Co. Lit. 56. bo 
If Eand be granted to a Man, the Law al- 
es him a Way to it, without being expreſsly 


* 
— * 
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which there is a hidden Mine, but Mines are 
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to the Common Law. 
mentioned: And a Landlord may enter the 
Houſe and Lands of his Tenant to view'Repaics, 
Cc. | Me 5 FOO, » 101 3e 1 | 
28. Cui licet quod Majys, non debet quod Minus ef 
non lieere. 4 Co. 23. Ts whom it is lawful to d6 
the greater Thing, to him it is not unfawfu]' to 
IJ... •L“ 
The Cuſtom of a Manor is, that Copy hold 
Lands may be granted to any one in Fee-fimple ; 
here the Grant to one and the Heirs of his Body, 
or for Life, is within the Cuſtom ; for he that 
may lawfully do the greater, may of Confe- 
quence do the leſſer. Co. ibid. 0 „0. 
When an Office is granted to a Man and his 
Heirs, he may make an Aſſignee and conſe- 
quently a Deputy; but there is great Difference 
between an Aſſignee and Deputy, for the Af. 
ſignee hath an Intereſt in the Office, and exe- 
cutes all Things in his own Name, but the De- 
puty hath no Intereſt in 'the Office, and he 
doth all Things in the Name of the Officer, who 
is anſwerable, &c. 9 Co. 48. 


29. Cujns rei potiſſima pars principium eſt. 10 Co. 
49. The Beginning is the principal Part upon 
which all others are founded. f 
A Man ſeiſed of Lands in Fee - ſimple or Fee- 
tail general, taketh a Wife; to the Perfection of 
Dower two Things are requiſite, lawful Matri- 
mony and the Death of the Husband; and if 
the Baron and Feme levy a Fine, the Feme is 
barred of her Dower, becauſe the Intermar- 
Triage and Seiſin, are the fundamental Cauſes of 
Dower, and the Death of the Husband only the 
Execution of it; for the Beginning is the prin- 
- "0 x  cipal 
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cipal Part rene the others are ſounded. 


Dy. 72 27.4 

Leſſee or Years i is GEES to A. B. to make 
him the beſt Eſtate he can, and afterwards the 
Reverſion falls to him; the Leſſee is only obliged 
to grant the = Save he had at the Time of the 
raking. of the Bo 12 H. g. c. 5. 


an buys Tug Beaſts in a Market 


which are ſtoln, and ſelleth them out of the 
Market, and the Vendes gives him 5 5, in Earn- 
eſt ; afterwards. me Beaſts are brought into the 
Market, and the Vendee agrees to his Bargain, 
pays all his Money and * Toll for the Beaſts; 
the Property is not changed, for the Bargain 
ſhall have Relation to the Beginning of it, on 
the firſt Communication. „ 

Where a Wound is given by one Non ſane Me- 
meriæ, tho' the Party die when he is Sanæ Me. 
moriæ, yet this Crime is not capital. Plowd. 


And if a Man Non ſane Memoria gives himſelf a 
rom 


Wound, and afterwards recovers his Luna- 
cy and dies, he ſhall not be Felo de 1 1 Co. 99. 
Shelly's Cale. |, 


30, Dilationes in Lege ſunt TOY Plowd. 75. 
Delays in the Law ate odious. .. 

The Law favours Aſſiſes as they. are. poody 
Suits; and all Pleas which tend to the A 
ment of Afliſes are diſcountevanc'd and eſtcem'd 
Odious; and therefore Exceptions which will 
abate other Writs, ſhall not abate Aſſiſes, if 
there be a Diſſeiſor and Tenant: The miſna- 
ming one of the Defendants ſhall not abate the 
Aſſile, Cc. And yet the Writ was always falſe. 
Plowd. 98. | 
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to the Common law. 37 

A Plea in Bar that is dilatory muſt be good 
to every common Inten 8 H,7. And dilatory 
Pleas ſhall not be recei di ” any Court of Re- 
cord, unleſs ſufficient probable Matter be ſhewn, 
2 rhe Truth be proved Affidavit. | 4 & 5 


. a Record be pleaded i in Delay, as.to prove 
the Plaintiff excommunicare, Cc. the Party 
pleading muſt be ready to ſhew it, unleſs he 
plead it in Bar. 3 H.6. One who is Pebtor to 
the King of Record in the Exchequer, if he be 
{yen in the Court, may be brought in * an. 
wer. 

Perſons committed 12 Priſon for apital 
Crimes, as Treaſon, Felony, ce. expteſs d in 
the re upon bre n open Cours 5 
firſt Week of the Term, or Day of the Seſſio 
are to be hrpught to Trial: If they are er i 
dited the next Term or. ay 4 upon Mot 
the laſt Day of the Te they are to 1 
admitted to Bail, unleſs. the ing's Wicneſſes 
are not ready; and if they are not cried the ſe- 
cond Term, &c. they ſhall be diſcharged. Set. 

31 Car. 3. 

If a Plaintiff forbears to. bring his Cauſe to 
Trial, the Defendant may take a Venire facias 
directed to the Jury to try the Cauſe by Pro- 
viſo; and if the Plaintiff takes out a Writ to 
that Purpoſe, the Sheriff ſhall ſummon but one 


Ts upon them both. Terms of the Law: 


31. Diſpoſti 110 de Intereſſe auen ef inutilis. Bacon 


56. The Grant of a future Intereſt is void. 


The Law does not allow of Grants, unleſs 
there be a Foundation of Intereſt; it will not 
accept of Grants of Titles, or of Things in 


Action which are imperfect Intereſts, much leſs 
D 3 will 
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will it permit a Man to grant or incumber that 


l hath no Interęff in but meerly future. 
A hy: T OS ON 4 . E 

A Writ of Annuity was granted by a Pre- 
bend after Admiſſion and Inſtitution, but before 
Induction, and this was confirmed by the Ordi- 
nary, who was Patron alſo, and yet it was ad- 
judged void, becauſe he had but a Fus ad rem, 
(a future Intereſt) and not i» re; for he ſhall 
not be a Prebendary to all Intents, by the Con- 
ſtruction of the Common Law, without the 


real Poſſeſſion, which is acquired by Induction. 


Dy. 221. = 3 | 

| "if T covenant with my Son, in conſideratio 
of natural Affection, to ſtand ſeifed of Lands 
ſhall hereafter purchaſe to his Uſe, the Uſe is 
void. And if I deviſe a Manor or Lands by ſpe- 
cial Name, of which at that Time I am not ſei- 
ſed or 'poſſeſfed, 'the Deviſe is void; and ſo it is 


if: I afterwards purchaſe ſuch Manor or Lands, 


if I don't make a new Publication of my Will. 
r 2 
A Fine muſt be made of Lands in Poſſeſſion 
or Non- claim ſhall be no Bar; and a Fine and 
Non-claim ſhall not bar an Eſtate that is not 


6 . « * 


turned to a Right. 1 Vent. 82. 


32. Dormit aliquando jus, moritur nunquam. Co. 
5 279. A Right ſleeps ſometimes, but nęver 
=? 8 HH Bene 
My Lord Coke tells us, That of ſuch an high 
Eſtimation is Right in the Eye of the Law, as 
the Law preſerveth it from Death and Deſtruc- 
tion; trodden down it may be, but never trod- 
den out. A Releaſe of Right doth in ſome 
Caſes enure by Way of Extinguiſhment, but it 
5 r ob 14 0p JOS » 7 Fro” is 

14 


tothe Cominon Lam. 35 
is ſo underſtood in reſpect of him that makes the 
Releaſe; ÞefiiCo. dot” = eee. 

When the Heir of a Diſſeiſor is difſciſed; and 
the Diſſeiſor makes a Leaſe for Life, the Re- 
mainder in Fee; if the firſt Diſſeiſee N 
the Tenant for Life, this is ſaid to enure by Way 
of Extinguiſhment; for that it ſhall deſcend to 
him in the Remainder, who is a Stranger to the 
Releaſe, and 7 in Truth the Right is not ex- 
tinct, but doth follow the Poſſeſſion, vix. the 
Tenant for Life hath it during his Time, and he 
in Remainder to him and his Heirs; aud the 
Right of Inheritance is in him in the Remain- 
der; for à Right to Land cannot die or he en- 
ga in Dedd.:: G. „ d 

| of if 


33. Dominium a poſſeſſione cæpiſſe dicitur. Re 

J. C. Dominion 25 laid to have its Becwnch 
from Poſſeſſion. as 
By the Law of Nature, a long Occupation 
and Poſſeſſion of thoſe Things into which, being 
void, We have entered, gains Deny NR 


1 14 1 


D 4 have 
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have been uſed ſo long as the Memory of Man 
cannot remember the contraty; that is either by 
he Knowledge, and Memory of Proof, or by 

ecord, or ſufficient Matter in Writing 5 80 as 
if there be any fufficient Proof of Record or 
Writing to the contrary, altho' it exceeds the 
Memory or Knowledge of any Man living, 
15 is it ſaid within the Memory of Man. Co. 
it. 117. % 1910 04 394 RAB 95 3 

| 7s Reaſon why this long Uſage and Pre- 
fc Rien was brought in to be of Force and 
Strength to make a Right in Law, was, that 
thereby there might be Certainty of Titles, and 
à peaceable Poſſeſſion without Contradiction. 


The Limitation of Time in a Writ of Right, by 


32 H. 8. is made ſixty Years. 
If a Man make a Leaſe for Years of the Lands 
of his. Wife and die, the Leaſe is not void be- 
fore Entry made by the Wife; for Poſſeſſion 
muſt be avoided by Poſſeſſion, and ſuch Poſſeſ- 
ſion muſt be gained by Entry. But if my Father 
die, and his Lands deſcend to me, a Leaſe for 
15 nade; before my Entry will be good, be- 
auſe I have Poſſeſſion in Law, and none hath 
oſſeſſion in Deed; but if -a Stranger abate, 4 
Leaſe: made by me after, is void; for: the Stran- 
ger hath Poſſeſſion indeed befote my Entry up- 
| on him. Plowd. 127 Maho g 


Where there is a Father and Son, and the Fa- 
ther dieth ſeiſed of Lands in Fee, and the ſame 
deſcends to the Son as next Heir; in this caſe 
before Entry, the Son hath in Law a Poſſeſſion; 
ſo it is of a Reverſion or Remainder dependent 

upon a particular Eſtate, if the Tenant for Life 


10 f he in Reverſion before Entry hath Poſſeſſion 


n Law. 129. 
N. N _ 


„ A, Pw 


ius + 
to the Comm Law. 41 


If an Executor bring an Action of Treſpaſs 
for Goods taken out of his Poſſeſſion, he is 
obliged to ſhew the Teſtament; but if he never 
had the Goods in. Poſſeſſion, and demands 
chem, then he muſt. produce the Teſtament. 
Phwd. 46. : TA, : E beige TOME 3 
34. Eccleſia. fungitur vice minoris 3 meliorem fatere 
poteſt conditionem, deteriorem nequaquam. Co. Lit. 
141. The Church exercifes: the Office of a 
Minor, and can make its Condition better, but 
iet bas eit Jo da f off 
In all Cafes a Parſon or Vicar of a Church; 
for the Benefit of the Church, hath a qualified 

Fee; but in many Caſes to do any Thing to the 
Prejudice of the Church, he hath but an Eſtate 
for Life. As a Parſon, Vicar, Cc. may bring 
an Action of Waſte, and in the Writ it ſhall be 
faid, Ad exheredationem Eceleſia. So the Parſon 
that maketh a Leaſe for Life ſhall have a Conſi- 
mili caſu during the Life of the Leſſee, and a 
Writ of Entry ad Communem Legem after, or a 
Quod permittat, & c. which no Man can maintain 
but Tenant in Fee-ſimple, or Fee-tail: But he 
cannot make a Diſcontinuance; if he does, and 
dies, the Succeſſor may enter notwithſtanding 
the Diſcontinuance. | 

Ik a Parſon make a Leaſe for Years, reſerving 
Rent, and dieth, the Leaſe is determined, nei- 
ther will the Acceptance of the Succeſſor make 
it good. But by 32 H 8. and 18 Ez. Biſhops, 
Maſters or Fellows of Colleges, Deans and 
Chapters, &c. may make Leaſes of the Lands of 
the Church for twenty-one! Years, or three 
Lives, reſerving the ancient Rents, Ec. 
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35. Eledlio ſemel falta, & placitim teftatum, non 
patitur regreſſum. Co. Lit. 146. An Election once 
made and pleaded ſuffers no Return. * 
If a Rent- charge be granted to A. and B. and 
their Heirs, and A. diſtrains the Beaſts of the 
Grantor, and he ſues a Replevin, A. avoweth 
for himſelf, and makes Conuſance for B. A. dies, 
B. ſurviveth, B. ſhall not have a Writ of Annui- 
ty, for the Election of the Avowry: For the 
Rent of A. bars any Election to make it an An- 
nuĩty. Co. Lit. ibid. And if a Man diſcontinue 
the Land of his Wife, and dieth, if the Wife 
brings a Writ of Dower againſt the Diſcon- 
tinuee, and recover, ſhe may not afterwards 
have a Cui in vita. a ee TY 
But in perfonal Actions, if a Man have Action 
of Account or Action of Debt at his Pleaſure ; 
and he brings Action of Account, he may after 
Nonſuit have Action of Debt, &c. Co. Lit. 146. 


236. Executio juris non habet injuriam. Hob. 266, 
The Execution of the Law hath no Injury. 
If a Man bring an Action againſt another up- 
on a falſe Surmiſe, in a proper Court, an Action 
cannot be commenc'd againſt him to chargę 
him with it as a Fault directly, and as if the 
Suit it ſelf was a wrongful Act; for thę Execu- 
tion of the Law doth no Injury, And Co, Lit. 
161. It is regularly true, that a Man ſhall not 
be puniſhed- for ſuing 'of Writs 'in the King's 
Court, be it of Right or Wrong. 2? <4 Pp 
„ But if a Man ſue me in a proper Court, and 
his Suit be utterly without Ground of Truth, 
and that certainly known to himſelf; and as the 
Civilians adjudge it to be done animo injuriandi, 


to the Common Las. 8 

I may have an Action upon the Caſe: againſt 
him for undue Vexation, and Damage that he 
puts me to by his ill Practice, tho the Suit it 
ſelf be legal, but I cannot complain of it as it is 
2 Suit. b. 31. n ob wound 
The Law is good, if a Man uſe it lawfully; 
and it is not to be abuſed; and therefore if you 
charge me with a Crime in a Court, that is no 
way capable of the Cauſe, I ſhall have an Ac- 
tion for it, and lay that very Complaint to ba 
the Slander. | 4 Co. 14. * 
If a Lord diſtrains for Rent, and the Tenant 
brings Replevin and Reſcous, ſo that the Lord 

is diſturbed of the Means to come. to his Rent, 
this by the Law is a Diſſeiſin. Ca. Lit. 161. 


37. Exitus in maleficiis ſpectatur, non wolumas. 
The End ſometimes in evil Acts is reſpected, 
and not the H? n onto of 0 19 rere 

If T hurt another, only with an Intention to 
beat him, and he dieth, it is Felony, for all Vio- 
lence is unlawful:: If a Father, Maſter, - or 

Schoolmaſter, correct a Child, Servant, or 

Scholar, with Things not fit for Correction, as 
a great Cudgel, & r. wherewich a Man may pro- 
bably be ſlain ; and Death enſues, ic is Murder. 
RebiRepi Bart 2: 2d oh yen gd 501 . 7770 

If a Perſon ſhoot off a Gun in a City, or 
other Place where there is uſually a Reſort of 
People, and a Perſon. is kill'd, it is Manflaugh- 
ter. Where a Man ſhall whip a Horſe on which 
another is riding, and he ſuddenly. ſprings out, 
and runs over a Child and kills him, the Perſon 
who gave the Blow is guilty of Manſlaughter : 
And if a Man go-deliberately with a Horſe uſed 
to ſtrike, amongſt a Multitude of People, or 
do any wilful Act of that kind, and a Perſon 

is 


= 
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b killed, it is Murder. 3 bf. 57. Da. 98. 


"Tx 


mains 
a 


Beaſt. Fitzhevb. | ; 5938605 
Upon the malicious Words of a Woman, two 


Men fight, and one of them is killed, the 
Woman in this Caſe was arraigned for the Death 
of the ſlain Man. And if three Men go toge- 
ther to defame a Perſon, and one of them kill a 
Man, the other two are Principals, tho' they 
had no ſuch Will and Intention, f 


278. Expreſſum facit ceſſare tacitum. Co. Lit. 183. 
A Matter or Thing expreſſed, cauſeth that to 
ceaſe, or to be of no Effect, which by Intend- 
ment of Law was implied and not expreſſed. 

If a Feoffee in Mortgage before the Day of 
Payment, make his Executors, and die, and the 
Heir enter into the Land, as he ought, &. the 
Feoffor ought to pay the Money to the Execu- 
tor, becauſe the Executor repreſents the Teſta- 
tor, for all Goods and Chattels; but if the Con- 
dition upon the Mortgage be to pay the Mort- 
gagee, or his Heirs, the Money, & c. the Pay- 
ment muſt be made to the Heir, aſter the Mort- 
gagee's Death; for Expreſſum, & c. Co. ibi. 

A Man maketh a Leaſe rendring Rent, and 
doth not ſay to whom the Rent ſhall be paid, 
this by Implication ſhall be to the Leſſor and 
his Heirs: But if the Words be expreſs to the 
Leffor only, the Heir ſhall not have it. Dyer 45. 


It 
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If ane grant Lands to two, without expreſ- 
ſing what Eſtate they ſhall have, they have a 
joint Eſtate for Term of their Lives; but if à 
Leaſe be made to two, Habendum to the one for 
Life, the Remainder to the other for Life, this 
alters the general Intendment of the Premiſſes, 
and makes an expreſs Limitation; and that 
which is expreſſed cauſes that which is ſecretly 
intended to ceaſe. Co. Lit. — 1 . 

An expreſs Covenant qualifies the Generality 
of a Covenant in Law, and reſtraineth it by 
the mutual Aſſent of both Parties, fo that it ſhall 
extend no farther than to the exprefs Covenant. 


* 
— 
7 
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But a Warranty in Law is not deftroyed by an 


xpreſs Warranty; as if a Man make a J. eaſe 
35 Life, rendring Rent, and farther binds him- 
ſelf and Heirs to Warranty, there the express 
Warranty ſhall not make the Warranty in 1 
to ceaſe, but the Leſſee may chooſe which he 
pleaſes. 4 Co. 81. EN ; 
If I covenant. to ſtand ſeiſed to the Uſe of my 
Wife, Son, or Couſin, this will well raiſe a UL 
without any expreſs, Words of Conſideration ; for 
ſuſfigient Conſideration appeareth, becauſe pa- 
cernal Love and Affection appear. Yer if the 
Father by Deed indented in conſideration of 4 
Sum of Money paid by his Son, covenants to 


ſtand ſeiſed to his Uſe, and the Deed is inrolled, 


in this Caſe no Uſe ſhall be raiſed to the Son, 
ic being in the Nature of a Patkain and Sale, 
and. that which is expreſſed ſhall cauſe thar 
which is implied toceaſe. 7 Co. 41. - 
A Leaſe is made co two Perſons expreſsly fot 
Term of their Lives, and diutins eorum viventi, 
and after they make Partition; one of them dies, 
and he in Reverſion entereth, and his Entry ad- 
judged lawful, without the Words Dis ius eorum 

2 | iventz; 
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wiventi; for without thoſe ſo much was covert- 
Ty implied by the Law. And Expreſſio eorum que 
tacite ipſunt nibil operatur., _ RY 
If I grant my Cloſe call'd A. in the Pariſh of 
B. in the County of Southampton, Where the Pa- 
riſh likewiſe extends into the County of Berks 
and the whole Cloſe lies in Berkſhire, yet becauſe 
it is expreſsly nam'd, che Fallity of Addition 


hurts not. Bac. Max. 96. 


| 2 9. Extra territorium jus dicenti, non paretur im- 
2 10 Co 57. He that obeys one preſcribing 
ws beyond his Juriſdiction, ſhall not go un- 


puniſhed. _ FOE e 
If the Court of Common Pleas hold Plea in 
an Appeal of Death, Robbery, &c. and the 
Defendant is attaint, it is Coram non judice, and 
void; and Actions lie againſt Officers and Mi- 
niſters, that execute Precepts and Proceſſes of 
Courts which act where they have no Jurifdic- 
tion: But when a Court hath Juriſdiction of a 
Cauſe, and proceedeth erroneoufly,” there the 
Party who ſueth, or the Officers of the Court 
that execute the Proceſſes, are not liable to Ac- 
tion. Co. ibil. Win I TINS TOI: 
A Juſtice of Peace makes a Warrant to arreſt 
one for Felony (who is not indicted) tho' the 
Juſtice of Peace err in the Warrant, yet he that 
maketh the Arreſt by Force of that Warrant, 
ſhall not be puniſhed by a Writ of falſe Impri- 
ſonment, becauſe that he is Judge of the Cauſe. 
Dy. 60. | | aa 
If a Juſtice exceeds his Authority in granting 
a Warrant to arreſt a Perſon for Breach of the 
Peace, without Cauſe, &c. the Conſtable that 
executes it ſhall be excuſed ; but if the Warrant 
be to be execuced out of the Fuſtice's Juriſdiction, 
5 where 


9 
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if he executes it. Dalt. 465. 
The King's Officers are bo NAS 
King's Writs, at their Peril; and it is taken for 
a Maxim, that what the Officer doth by Precept 


- 
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where he has no Authority, and he is not a pro- 
per Judge, the Conſtable is liable to Puniſhment 


1 1 
a % 


nd to execute the 


or Warrant of the Court, cannot be ſaid to be 


againſt the Peace. Dr. & Stud. 150. 


40. Excuſat aut extennat delidtum in Capitalibus, 

nod non operatur idem in Civilibus, Bac. Max, 31. 
That doth excuſe and extenuate an Offence in 
capital Cauſes, which doth not work the ſame 
in Civil Cauſes. „ Ay 

Tn capital Caſes the Law extenuates the Fact 
of the Offender, in favorem vitæ, unleſs a ma- 
licious Intention appear; but in Civil Treſ- 
paſſes, Cr. the Law chiefly regards the Damage 
of the Party wronged, and takes but little No- 
tice of the Malice. As for example, the Law 
makes a Difference between ee Man upon 


a preſent Heat, and upon Malice fore- thought; 


but if a Man gives me ſlandetous Words where- 


by my Reputation and good Name is injured, 
it is not material whether the Words are utter 
on a ſudden Provocation, or of ſet Malice, for 
in an Action upon the Caſe I ſhall recover Da- 
= alike. Bac ibid. "T8 : 
If a Man be killed by Miſadventure, as by 
Arrow at Butts, Cc. this has a Pardon 155 
Courſe: But if 8 Man be wounded only, an 
Action of Treſpafs lies, tho it be done againſt 
the Party's Will, and he ſhall receive the ſame 
Puniſhment by the Law as if he had perpetrated 


it of Malice. Staundf 16. 


E 


If an Infant wanting Diſcretion, or a Mad- 
man kill another, they ſhall not be impeached 
for the ſame ; but if they do him any corporal 
Hurt, they may be puniſhed in Treſpaſs. 35 H. 6. 
And in Treſpaſs, if one command his Servant to 
bear another, and after the Battery the Servant 
dieth; the Perſon injured may bring Treſpaſs 
againſt the oe: 7 CE PRC 

If a Chirurgion authorized to Practice, thro 
Negligence, Cc. ſuffer the Patient to die, he 
mall not be queftioned tor his Life; yet if he 
do only hurt the Wound, whereby the Cure js 
retarded, which may be proved, and Death doth 
not enſue; an Action of the Caſe lies againſt 
him. Staundf. 16. If a Phyſician or Surgeon 
not duly authorized, undertake, the Cure of a 
Perſon, and the Perſon die under his Hand, this 
is ſaid to be Felony. Fitz. Corow. 163. 
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41. Exteriora acta indicant interiora animi ſecrets. 
8 Co. 146. Outward, Acts ſkew che inward Se- 
crets of the Mind. 4 e _ 

If a Man reforts to a Tavern, and there come 
mits a Battery or Treſpaſs without Provocation, 
this ſhall be judged to proceed from che Mind 
and Intention of doing it. And if a Man 
knocks another in the Head, who is breaking 
his Hedges, Cc. this will be Murder, becauſe i 
was a violent Act beyond the Provocation, an 
| ſhews an inward Intention of Murder. Kei. 
. ih. ne) 

A Man writes a Copy of a Libel, knowing it 
to be ſuch, he ſhall be convicted of Publication, 
unlefs afterwards he can make ſufficient Proof 
that he delivered it to a Magiſtrate, as the Law 
directs, to be examined. 9 Co, 59. Lamb's Caſe. 
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If à Man receive Goods and not the. Felon, 


where a Felony is committed, he is acceſſary to 


the Felony, if he knows the Goods on ſtoln, 
for he ought not to receive them. And if a Man 
receive another attainted of Felony, by Out- 
lawry in the ſame County, tho' he know en 
of it, yet is he acceſſary to the Felony, becauſe 
the Outlawry is Matter of Record, of which 


* * 


every one ought to take Notice. .-, 


42. Fortior & Potentior i diſpoſirio Lega, quani 
Hominis. Co. Lit. 224. e-Diſpoſicion of the 
= is of greater Force than the Diſpoſition of 


A Surrender in Law in ſome:Caſes is of great 
er Force than a Surrender in Deed : If a Man 
make a Leaſe for Years to begin at Michaelma 
next, this future Intereſt cannot be ſurrendred, 
becaufe there is no Reverſion wherein it may bg 
drowned ; and by Surrender in Law it may be 
drown'd ; as if the Leſfee before Michaehmas take 
a new Leaſe for Years either to begin preſently 
or at Michaelmas; this is a Surrender in Law of 
the former Leaſe and Intereſt 10 Co. 67. 


A Leafe was made upon Condition that if it 


ſhould happen the Leſſee committed Waſte upon 
the Premiſſes, it ſhould be lawful for the Leſſor 
to enter; and the Leſſee ſuffereth the Houſe to 
fall in Default of Reparation; the Leſſor may 
enter, for ſuch Waſte is puniſhable by the Statute 
of Glouceſter for deſtruftionem facere in domibus ; and 
ſo it is if he ſuffer Waſte to be done by a Stran- 
ger: But if the Tenant had been bound in an 
Obligation that he ſhould do nv Wafte, he ſhall 
not forfeit his Bond by the Waſte of the Stranger, 
por . is the Operation of the Law, Cc. 

Jy. 281. | 


* 
* 
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If an Heir within Age aſſign more Dower 
than he ought to do, yet the Guardian in Right 
may have a Writ of Admeaſurement of Dower. 
F. N. B. 149. If a Man grant to another by 
Deed the Office of Parkerſhip of a Park, to hold 
the ſaid Office for Term of Life; he hath an 
Eſtace in that Office upon Condition in Law 
that he doth all Things which to the Office ap- 
pertains ; otherwiſe the Grantor may ouſt him 
and grant it to another. Co. Lit. 224. 


43. Furioſus fardre ſuo puntitdr.” Co: Lit. 247. | A 
Madman is puniſtf'd'by his Madneſss. 

The Law favours a Madman by Reaſon of 
Diſability, in Criminal Cauſes ; and becauſe he 


tion, he ſhall not ſuffer for any felonious Act; 
as ſuch Perſons want Reaſon to underſtand what 


they do, they ſhall not loſe their Lives for Felo- | 
ny or Murder; nor can the Puniſnment of a 


Lunatick who is deprived of Underſtanding be 
an Example to others. Co. ibid. 

And therefore if a Man non ſane Memorie kil 
another, altho' he hath broken the Words of the 
Law, yet he hath not broken the Law, becauſe 
he had not any Memory or Underſtanding, but 
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is amens ſme mente without his Mind and Diſcre- 


meer Ignorance which comes from the Hand of 
God: But if a Man be drunk and kill another, 
this is Felony, tho' he did this by Ignorance, 


as having no Memory or Underſtanding in his 
Liquor; this Ignorance proceeding from his 
own Act, he ſhall not be excuſed. Plowd. 19. 

But in ſome Caſes a Perſon non compos mentis 
may be guilty of High Treaſon, as if he kill or 


offer to kill the King; for the King is the Head 


and Safety of the State, and his Perſon ſo ſacred 
, that 
4 
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that none can offer Violence to it without being 
Guilty of High Treaſon. 4 Co. 124. 

If a Man of un ſanæ Memorie hath cauſe to 
enter into Tenements, and a Defcent is had in 
his Life during the Time he was non ſanæ Memo- 
riæ, and then: dieth, his Heir may enter upon 
him as is in by Deſcent. And a Madman cannot 

- promiſe or contract for any Thing, or do any 
Buſineſs, becauſe he underſtands not what he 
does; but all fuch Acts may be avoided either 
by the King, or his Heirs. 4 Co. 126. F985 

And if an Idiot or a Man Non compos mentis by 
Accident, or qui lucidis gaudet intervall, make a 
Feoffment in Fee, by the beſt Opinions of. our 
Books, he himſelf cannot avoid it by Entry, Plea, 
Writ, c. (his Heir may) tho' fome Opinions 
hold, that he may avoiid his own Act by Plea, 
c. But upon Office found for the King, who 
has the Care of the Eſtates of Lunaticks, the 
King ſhall avoid the Feoffment of him who is 
non compos 5 and this is by the Common Law. 
Brit. 16. DEEDS | . : 
But there are ſome Acts done by a Man non 
2 ments, that ſhall bind himſelf, his Heirs 
and Executors, &c. If he levy a Fine, or ſuffer 

_ a Common Recovery, or acknowledge aStatute 
or Recognizance, theſe being Matters of Re- 
cord, neither his Heir nor Executor ſhall avoid 
them; but a Fudge ought not to take Cogni- 
zance of a Fine, or a Recognizance of one 
that is non compos. 4 Rep. 124, a 
A Man born dumb, deaf, and blind, cannot 
have Underſtanding. Perk. 6. 


44. Generale nibil ponit, generale nibil corral im- 

plicat. 2 Co. 33. A Generality determineth and 

implieth no Certainty. * 
1 c 
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If a Perſon be bound to deviſe or grant all his 
Lands which he hath in the Tenure of A. B. in 
ſuch a Pariſh, the Obligor may ſay, that he 
hath no Land there; for General Words imply 
no Certainty, nor do they conclude any Perſon 
from averring that he hath nothing there, &c. 
2 Co. 34. & 140 1 [9 £5: 21 
In an Arbitrament, when the Submiſſion is 

General of all Actions and Demands,  &c. an 
Award for one Cauſe is good, notwithſtanding 
the Generality of the Words; for tho there 
were many Matters in Controverſy, yet if one 
only was made known to the Arbitrator he may 
make an Award of it. 8 Co, 78. 

And Special Things diminiſh General Things: 
As if a Man give Lands co one and his Heirs, 
Habendum to him and the Heirs of his Body, he 
ſhall have only an Eſtate-Tail, and no Fee ex- 
pectant. Plowd. 541. But when a Deed at fiſt 
contains ſpecial Words, and then concludes with 
Words General, both the Words. General and 
Special ſhall ſtand; as Lands given to one and 
the Heirs of his Body, Habendum to him and his 
Heirs, he hath an Eſtate- Tail and a Fee ſimple 
expectant. 4 Co. 131. And a Deed by Words 
ſubſequent may be ſometimes qualified and abridg- 
ed. but not deſtroyed. Dy. 56. | 455 

If I give or leaſe all my Lands to one, and ſay 
nothing more, he ſhall have all my Lands in 
England; but if I ſay further in the Manor of 
Dale, in this Caſe it is reſtrained. Plowd. 173. 


45. Generalia ſunt præponenda ſingularibus In a 
Writ, Cc the General Things ſhall be put in 
Demand before the Special; as a Meſſuage be- 
fore Lands, Land before Meadow, Meadow be- 
fore Paſture, Paſture before Wood, &c. 

4 And 


to the Common Law. $3 


And out of a General, a Part may be except- 
ed; as out of a Manor, an Acre, &c. but not a 
Part out of a Certainty, viz. out of twenty 
Acres one Acre. Plowd. 361. And a Leaſe of all my 
Lands in ſuch a Place, except Hhiteacre,: is ſaid 
to be void for Hhiteacre ; as is likewiſe a Gift of 
all my Horſes, except my Black Horſe, for my 
Black Horſe thus excepted. 1 84 

In theſe Caſes the Lands, & c. granted ſhould 
be particularly named, without any Exception. 


46. Grammatica falſa non vitiat Inſtrumentum. 
9 Co. 48. Falſe Latin doth not deſtroy a Deed. 

The Senſe of Daſhes and Abreviations is ſo to 
be taken, that the Grant be not void. If the 
King grants tot. il. Manner de A. & B. and in 
Truth there is but one Manor, then thoſe Abre- 
viations ſhall be taken in the ſingular Number, 
totum illud manerium, and if there be two diſtinct 
Manors, then ſhall they be taken in the plural 
Number, tots illa maneria, that the Grant be not 
void. Co. ibid. | Se 

A Fine was levied de maneriis A. & B. and the 
Concluſion was Quare pradictum Manerium A. & B. 
ingreſſus eſt; and good by Averment that A. and 
B. were but one Manor; and tho' a Writ ſhall 
abate for falſe Latin; becauſe any one may pur- 
chaſe a new Writ at his Pleaſure, yet in a Grant 
it ſhall nor, for a Man cannot purchaſe a new 
Grant at his Pleaſure. Anno 32 E 3. 

A Warranty in a Fine was made, eidem Galfrida 
& Uxori ſua, when it ſhould have been 3i[dem, 
and adjudged good. Anno 4 H. 6. A Writ was 
Henricus Dei Gratia Rex Anglia & D'us Hiberniæ, 
whereas it ſhould have been D'nus, and for its 
Incongruity the Writ did abate, but in a Deed or 
Fine, that ſhould have been good enough. 

E 3 47. Heres 
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47. Heres legitimas eſt quem nuptiæ demonſtrant. 
7 Co. 44. He is a lawful Heir whom Marriage 
demonſtrates ſo to be. | 5 
A Baſtard cannot be Heir to any; and an A- 
lien may not be Heir, tho“ born in lawful Wed- 
lock; a Monſter that hath not humane Shape, 
cannot be Heir; but an n may be 
Heir, and take according to that Sex which is 
moſt prevalent: Ideots, Outlaws in Debt, Per- 
ſons Excommunicate, &c. may be Heirs ; and a 
Child born in ſecond Marriage within nine 
Months after the firſt Husband's Death, may be 
Heir. either to the firſt or ſecond Husband. 
Bract. 91. Co. Lit. 8. | | Fi , 
© A Man was divorced from his firſt Wife, a vin- 
culo Matrimonii cauſa frigiditatu, and he marrying 
a ſecond Wife, had Iflue by her; and it was ad- 
judged that the Iſſue of the ſecond Wife was Le- 
gitimate; for notwithſtanding his natural Im- 
becility depoſed before the Divorce, a Man 
may be habilzs and inhabils diverſis temporibus, and 


the ſecohd Marriage remainech, until ic is diſ- 


ſolved; by Conſequence whereof, the Iſſue 
which was had during the Coverture, if no Di- 
vorce be had in the Life of the Parties, is lawful; 
for Lawfulneſs of Children is always preſumed, 
and Filiation cannot be proved. Bury's Caſe. 

One cannot be Heir till after the Death of his 
Anceſtor ;before he is called Heir apparent, and by 
the Common Law a Man cannot be Heir to 
Goods and Chattels, for Heres dicitur ab heredi- 


tate, Co. Lit. 8. 


48. Ignorantia Furis non excuſat. Dr. and Stud. 
c. 46. The Ignorance of the Law doth not ex- 
N Every 
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Every Man is bound at his Peril to take Notice 
what the Law of the Realm is; and Ignorance 
of the Law, tho' it be invincible, as where a 
Man affirms that he has done all that in him lies 
to know the Law, ſhall not excuſe. \ 
An Infant of the Years of Diſcretion, is capa- 

ble of ſtealing and doing other Injury, tho he 

be ignorant of: the Law, and he ſhall be puniſſi - 
ed for it as others. fr Did : $410) 

If a Clerk miſtake Debt for Detinet in a Writ, 
his Ignorance. of the Law doth not excuſe. 20 
E. 4. If any Man take upon him to work, and 
by his Ignorance. or Unskilfulneſs does it amiſs, 
an Action of the Cale lies againſt him. 5 E. 3. 

Where a Leaſe is void in Law, but one igno- 
rant of the Law taking upon him to know the 
Law, and meddling in a Matter that he hatk no- 
thing to do with, affirms openly that ſuch a Leaſe 
is good to the Prejudice of ;another's Title; ſuch 
other may have Action againſt him, and recover 
Damages. 1 Co. 177. 


49. Ignorantia Cacti excuſat. 2 Co. 3. Ignoranse 
of the Fact excuſeth. 

If an illiterate Man be bound to ſeal a Deed, 
he is not obliged to do it, if none be preſent to 
read it, if required, and alſo to expound it if 
written in Latin. Manſers Caſe. Reading a 


is Deed falſe will make it void. 2 Co 3. 11. 
* If a Man buy a Horſe in a Market or Fair 
0 of a Perſon that had no Property in him, but 
_ this is unknown to the Buyer, he hach good Right 
to the Horſe, and his Ignorance ſhall excuſe 
= him; but if he had known the Seller had no 
. Right, the buying in open Market would not 
have excuſed. Dr. & Stud. c. 47. So if a Man 
retain the Servant of another, not knowing that 
{ 8 E 4 he 
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he is retained by him, che Ignorance excuſeth 
him both by the Common and Statute Law. 


But if a Servant come with his Maſter's Horſe 


to 2 Town where Goods may be attached for 


Debt, and upon a Plaint againſt the Servant, an 
Officer of the Town attaches the Maſter's Horſe, 
tbinking it to be the Servants, that Ignorance 
excuſeth not, no more than the arreſting of 2 
wrong Perſon; And if a Sheriff by Replevin de- 
liver other Beaſts than were diftrained, an Acti- 
on of. Treſpaſs lies againſt him, for he ſhall be 
compelled by Law (as all Officers are) to execute 
the King's Writ at his Peril, according to the 


Tenor of it, and to ſee that the Act he doth be 


lawfully done. Dr. & Stud. 
50. Impotentia excuſat Legem. Co. Lit. 29. The 
w excuſes Importency. © | 
Legal Imprjſonment, without Covin, is a good 
Excuſe of Non-Relidency in a Parſon,by Reaſon 
of his Impotency. And the Law regardeth In- 
firmities of Perſons, and excuſeth their Impoſli- 
bilities; as of Men in Priſon, out of the Realm, 
Idiots, Lunaticks, illicerate Perſons, Perſons 
blind and dumb, deaf and blind. 
If Tenant for Life or Years doth not repair a 
Wall of Dirt, ſo as by his Default the Land is 
ſurrounded, and becomes unprofitable, this 1s 
Waſte; But if the Land be ſurrounded by the 
extraordinary Rage and Violence of the Sea, 
without any Default in him, this is not Waſte, no 
more than if anv Houſe be burnt by Lightning, 
or ſubverted by Tempeſt, without any Default 
of the Leſſee, for Impotency excuſeth the Party. 
% | = 
If a Diſſeiſor die ſeiſed, the Diſſeiſee being 
an Infant, Covert- Baron, in Priſon, &c. it ** 
„ U r 
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be no Diſcent to take away che Entry, by Rea- 
ſon of Impotency in ſuch Infant, & Finch 


5 51. Incluſio unius ef excluſio alterins. II Co. 50. 


The Incluſion of one Thing is the Excluſion of 


another. | . x 
When an Act of Parliament gives a Power 
and Intereſt to one certain Perſon, by that ex- 
preſs Deſignation of one, all others are excluded. 
As by 31 Ed. 1. it is provided, That Error in the 
Exchequer ſhall be corrected and amended before 
the Chancellor and Treaſurer, and therefore ir 
could not be corrected before any others. Plowd. 
106. | 18 | 
By the Statute 8 H. 6. Forcible Entry is de- 
ſigned to Juſtices of Peace to make Reſtitution, 
and by it others are excluded; ſo that Juſtices 
of Oyer and Terminer, or of Gaol-Delivery, , 
Cc. ſhall not do it. Dalliſon 3 Elix. 


52. Inter Arma ſilent Leges, 9 Co. Laws are 
filenced by Arms. 71 


Wear was firſt brought in by Neceflity, for in 


that Deciſions in Courts of Law, and the derer- 
mining of Controverſies by their Rules could 
not be between two ſtrange Princes of equal 
Power, unleſs they ſhould willingly agree to ſuch 
an Order ; becauſe they have ab pero nor or- 


dinary Judge, but are ſupream and publick Per- 
ſons; and therefore the Judgment of Arms is ne- 
ceſſary, and by it Princes obtain their Rights, 
Rebels are reduced to Obedience, and Peace is 
accorded. But when the Laws of War and Arms 
do rule, the Civil Laws are of little or no 


* 


Force. 
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In the Time of Villiam tbe Conqueror the Laws 
did ſeem to be ſilent; for in all his Reign, either 
his Sword was always drawn, or his Hand con- 
tinually on the Hilt ready to draw it; and he 
abrogated many of them, and in their ſtead in- 
troduced other Laws, which Sir Edward Coke 
confeſſes were effectual and forcible to maintain 
the Peace of the Kingdom : He commanded 
them to be written and pleaded in French, which 
is the Reaſon moſt of our ancient Books of the 
Law are printed in that Language. 3 Co. 71, 


53. Injuria illata in Corpus non poteſt remitti, Reg. 
J. C. Injuries offered to the Body cannot be re- 
mitted | | 8 

The Life and Member of every Subject are 
under the Protection of the King, to the Intent 
they may ſerve the King and their Country 
when Occaſion ſha!l require. Bra#. 

The Law carefally provides for preventing 
and puniſhing of forcible Injury, in particular 
between Perſon and Perſon; becauſe forcible In- 
juries are moft contrary to the Quiet and Repoſe 
of the Kingdom, on which the publick Felicity 
both of Prince and People depends. Co. Lit. 
161. ; 
If one but menace another with a Weapon or 
Staff, or if he ſtretch our his Arm, or give any 
other Token, whereby his Intention of ſtriking 
doth appear, tho? never a Stroke be given, yet 
it is actionable. 22 Af. pl. 60. And upon an 
Aſſault the Writ was Quare inſultum fecit, vulnera- 
vit & Miibem suit, and tho' the Injury did not 
appear to be a Miibem, yet was it allowed; for 
the Law favoureth the Plaintiff in ſuch Actions, 


42 Ed 4. | 
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A luſty young Fellow, to render himſelf im- 


potent, and qualify d for begging, cauſed his 


Companion to cut off his Left-Hand, and both 


of them were indicted and fined. Co: Lit. 127. 


54. Infinitum in Fure reprobatur. 6 Co. 45. Infi- 
nity is rejected in the Law. , _ 

If a Man, entitled to a Debt by Contract, take 
an Obligation for the ſame Debt, or any Part of 
it, the Contract is determined. And if a Man 
have a Debt upon an Obligation, and by Courſe 
of Law obtaineth a judgment upon it, the Con- 
tract by Specialty is changed into a Thing of 
Record ; and if he that recovereth ſhould have 
a new Action or a new Judgment, he may have 
infinite Actions and infinite JUC genes to the per- 
petual Charge and Vexation of the Defendant ; 
for what is infinite is rejected in Law, Co. ib. 

A Bill of Revivor upon à Bill of Revivor has 
been refus'd; by Reaſon of the Infigiteneſs it 
has been rejected in Law. 7 Co. 16. 


55. In omnibus quidem, maxime tamen in Fure - 
quitas eſt. Reg. J. C. In all Things, but eſpecially in 
the Law, there is Equity; and the Laws them- 
ſelves deſire to be ruled by Equity. For inaſ- 
much as no Legiſlators can foreſee all Things 
which may happen, it was therefore convenienc 
that that Fault ſhould be reformed by Equity. 
Plowd. OY 

When a Feoffment is made to a future Uſe, as 
to the Performance of a Man's Laſt-Will, the 
Feoffee ſhall be ſeiſed to the Uſe of the Feoffor, 
and his Heirs in the mean Time, by Equity : 
And when a Feoffor diſpoſeth of the Profits for 
a particular Time in preſent;, the Uſe of the In- 

© heritance 
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heritance ſhall remain to him and his Heirs, as a 
Thing not diſpoſed of. Co Lit. 271. 60 

If a Leſſor come upon the Ground of the 
Leſſee, it ſnall be intended that he came to ſee 
if Waſte were done; for Equity turneth all to 
the beſt, and maketh every Act lawful, when 
it is indifferent whether it be lawful or not. 
Finch 57. | | | 
If one diſſeiſe me, and during the Diſſeiſin he 
cutteth down Trees, Graſs, or the Corn, and 
then I re-enter, I ſhall have an Action of Treſ- 
paſs againſt him, vi & arm, for the Trees, 
Graſs, and Corn; for after my Regreſs, the Law 
as to the Diſſeiſor, and his Servants, ſuppoſeth 
that the Frank Tenement hath always continued 
in me. 11 Co. 51. mp 


56. In omnibus fere Minori ætati ſuccurritur. 9 Co. 
84. In all Caſes, for the moſt Part, there is Fa- 
your ſhewed to Perſons within Age. 

An Infant may do any Thing for his own 
Advantage, and not to his Prejudice; as to be an 
Executor, or to make a Purchaſe without the 
Conſent of any, for it is intended for his Bene. 
fit; but at his full Age, he may either agree to 
the Purchaſe and perfect it, or without an 
Cauſe alledged, wave and diſagree to it; and fo 
may his Heir, if he doth not agree at his full 
Age. Co. Lit. 2. 5 

If an Infant buy Lands in Fee, with the Mo- 
ney for which he did ſell his own Land, yet may 
he avoid his own Alienation, Dr. & St. 21. If 
one within Age be Executor, upon Payment of 
any Debt due to the Teſtator, he may make an 
Acquittance; and in that Caſe a Releaſe without 


Payment, is void, Co. Lit. 172. = 
The 
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BY The Law doth ſo provide for the Safety of 
WH Eſtates, that before the Age of twenty-one Years 
*. | no Mai or Woman can alien any Lands, Goods, 
3 or Chattels, or bind themſelves by Deed ; unleſs 
= Þ it be for Eating, Drinking, Apparel, School» 
8 ing, Phyſick, and ſuch Neceſſaries ſuitable to 
2 | their Qualities : But if they bind chemſelves 
in a penal Obligation for the Payment of any 
4 t of theſe, the Obligation ſhall not be bindings. 
a | Other Things of Neceſſity ſhall-bind Infants, as 
"- 8 Preſentation to a Benefice muſt be made in the 


, | fix Months, otherwiſe the Lapſe ſhall incur - 
1 0 againſt them. Co. Lit. 171, 124. © 

; No Laches ſhall be adjudged in Infants, for 

| not making of an Entry or Claim to avoid a De- 

ſcent; but if a Condition be annexed to an Eſtate 

F made to the Anceſtor of an Infant, if the Con- 

3 dition be not performed, the Infant ſhall be bar- 

5 red of the Right to the Land for ever; as in Ca- 

ſes of Clauſes of Re- entry for Non- payment of 

1 Rent, &c. Co. Lit. 246. If one enter into the 
g / Freehold of an Infant, with his Conſent, this js 

| : 4 Diſſeiſin, becauſe an Infant cannot conſent 

; = toan Entry. & 5 a 

| An Infant ſhall ſue by Prochein Amy, but de- if 

fend by Guardian. 1 I». 135. An Execution, 

Elegit, Statute- Merchant, &«c., ſhall not be ſued 

againſt the Heir during his Infancy. Co. Did. 

290. Infants muſt avoid Matters in Faire, either 

within Age, or when they come to full Age ; 

bur Matters of Record, as Statutes, Fines, &c. 

acknowledged by them, muſt be avoided during 

their Minority, | becauſe they are judicial Ads, 

and taken by a Court or a Judge, before whom 
their Nonage is tried by Inſpection: But if on 

Inſpection by the Judges, the Party is recorded 

to be within Age, altho' he came of full a 
ore 


= 
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fore the Reverſal, in this Caſe it may be reverſed 
after his full Age. Co. Lit. 3 80. | 
An Infant is in fome Caſes impleadable in Law, 
and for his Contempt ſhall receive the ſame Pu- 
niſhment as a Man of full Age. An Outlawry 
return'd againſt a Perſon within Age, is good, 
and not erroneous, ſo as he hath paſfed the Age 
of fourteen Years. Dyer 104. An Infant is 
bound by any Statute-Law, if he be not excepted 
in it: And if an Infant be Guardian of a Priſon, 
and ſuffer a Priſoner to efcape, he ſhall pay the 
Debt, becauſe. the Statutes are general; and by 
that Reaſon, by a Penal Statute he may loſe his 
Goods. Dr. & St. c. 46. | 


57. In omnibus Obligationibus in quibus Dies non po- 
wnitur, preſents die debetur, &c. Reg. J. C. In all 
Obligations in which the Day is not ſet, the 
Debt is due prefently. | | 
If a Man be bound in 20 J. for Payment of 
10 J. and no Day of Payment is limited by the 
Condition of the Obligation, the 10/7. is due 
—_—— and ought preſently to be tendered : 

zut by ſome Opinions the Diſcretion of the Ju- 
ffices ſhall limit a Time, having Regard to the 
Diſtance of Place, and to the Space wherein 
ſuch a Thing may be performed. a 

If one binds himſelf to pay Money, &c. and 
no Time is limited, the Money is to be paid pre- 
ſently, viz, in convenient Time, if the Act 
be not tied to a certain Place; for if the Act 
is to be done at a certain Place, as to go to Rome, 
&c. And the Obligor is to do the ſole Act with- 
out Limitation of Time, the Obligor hath Time 
during Life to perform it, and cannot be haſten- 
ed by Requeſt, unleſs for doing of the * 

; Don- 
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Concurrence of the Obligor and Obligee is re- 
quiſite. 1 Int. 208, 219. 1 Roll. Abr. 437 

Where the Condition for Payment of Money 
be made impoſſible in Reſpect to Time, as to 
make Payment on the zoth of February, it fhall 
be paid prefently. But if the Condition of a 
Bond, Cc. be poſſible at the Time of making 
the Condition, and before the ſame can be per- 
formed becomes — by the Act of God 
or of the Law; or of the Obligee, & c. then the 
Obligation is ſaved. 1 Biſt. 206. 9 

If a Leaſe be made to begin from the making 
of it, there the Day of Delivery ſhall be taken 
incluſive, and the Day ir ſelf is Parcel of the 
Demiſe; bur if it be made to begin from the 
Day of making, or the Day of the Date, then 
the Day it ſelf ſhall be taken excluſive. 5 Co. r. 


58. Fara naturalia ſunt immutabilia. Bract c. 23, 
The Laws of Nature are unalterable. 

If there be Mother and Daughter, and the 
Daughter is artainted of Felony, ſuch Daughter 
cannot be Heir to her Mother ; yet if afrer the 


Attainder ſhe killeth her Mother, this is Parri- 


cide and Petit Treaſon, for ſhe ſtill remains her 


Daughter, and that by the Laws of Nature. 


If the Son be attainted, and the Father cove- 


nants in Conſideration of Natural Love to ſtand 
ſeiſed of Land to his Uſe, this is a good Conſi- 


deration to raiſe an Uſe, becauſe the Privity of 


Natural Affection remaineth. And if a Man at- 


tainted, obtain a Charter of Pardon; and' be re-. 
turned on a Jury between his Son and another, 
the Challenge remains; for he may maintain any 
Suit of his Son, tho' the Blood be corrupted. 
Bratt, 

RD I If 
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If the Father be ſlain, the Son ſhall have Ap- 
peal, fot it ſhall be preſumed he had t 0 
greateſt Love and Affection for his Father, ant 
will be moſt earneſt in revenging his Death, 
And it was an ancient Uſage, when a Per- 
ſon was found guilry of Murder on an Ap. 
peal, that all choſe of the Blood of him that 
was ſlain, ſhould draw the Criminal to the Place 
of Execution, which was grounded upon the 
| Loſs that all the Blood had received by the Mur- 
der of one of them. Plowd. 304, 406. 


59. Juden bonus nibil ex arbitrio ſuo faciat, noc 
propoſito Domeſticæ voluntatis, ſed juxta Leges, & 
jura pronunciat. 7 Co. 27. A good Judge may 
go nothing of his own Fancy, nor according to 

is own Will, but is to pronounce Sentence ac- 
cording to Law and Right. 1 
Judges have not Power to judge according to 
that which they think fit, but that which by the 
Law they know to be right, and conſonant to 
the Laws. Juden eff Lex loquens, a Judge ought 
to be a ſpeaking Law; he is to judge by Laws 
and not by Examples; and by Glanvil, a Judge 
is called Juſticia in abſftra&a, ecauſe he ſhould 
be as it were Juſtice it ſelf. 7 Co. 4. 4 Co. 33. 
Co. Lit. 71. | 

A Judge is to, make Judgment according to' 
what is allegded and proved. . Dy 12. Judges 
have a private Knowledge and a judicial Know- 
ledge ; tho? they cannot judge of their private. 
Knowledge, but may uſe their Diſcretion. As if 
a Judge ſee one kill A. B and another Perſon is 
indicted for the Fact, and found guilty of the 
ſame Death before him. In this Caſe the Judge 

may reſpite Judgment, becauſe he knows the 
MA con- 


o MW... U 1 . . 


contrary, and make Report thereof to the King 
to ſhew Mercy. And according to the Rule 


of the Civilians, a judge ought not to execute 


Judgment, : unleſs it appear before him to be true: 
But where a Judge has judicial Knowledge; there 
he may and ought to judge according to it. 


Plowd. 82. Gaſcoign 7 H. 4. 


Ic is Part of a Judge's Oath, not for any 
Command of the Prince, &c. to deviate from 
Juſtice, or to deny Right to any, but to mini- 
ſter Juſtice and Right indifferently to all: This 
is a Happineſs almoſt peculiar to England, for in 
other Countries the Judges many Times ra- 
ther miſconſtrue the Law, and do Injuſtice, than 
diſpleaſe the King. 125701 

Ad libitum Regis ſonuit ſententia Legs. 
60. Jus ſanguins, quod in legitimis ſucceſſioni bs 
pectatur, ipſo Nativitatis tempore quæſitum eſt. Reg. 
J. C. The Right of Blood, which is regarded in 
lawful Succeſſions or Inheritances, is found in the 
Time of the Nativity. I 

And therefore jas primogenituræ, the Right of 
the Elder-Brotherſhip in Inheritances, is princi- 
pally to be reſpected, becauſe it is in the eldeſt 
Son and his Iſſue, per modum ſubſtantiæ. And it is 


againſt the Laws of Proximity of Blood, that 


thoſe which are in a remote Degree ſhould be 
preferred before thoſe of the next Degree. It is 
a Maxim in Law, that the next of che worthieſt 
Blood ſhall ever inherit, as the Male and all De- 
ſcendants from him, before the Female; and the 
Female of the Parc of che Father, before .che 
Male or Female of the Part of the Mother, &c. 
becauſe the Female of the Part of the Father is 
of che worthieſt Blood. And therefore among 
the Males, the eldeſt n and his N 

all 
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mall inherit Lands in Fee - ſimple before any 
younger Brother, Ge. Co. Lit. 4. 
And whenſoever Lands deſcend on the Part 
of the Mother, the Heirs of the Part of the Fa- 
ther ſhall never inherit: And wlien Lands de- 
ſcend from the Part of the Father, the Heirs of 
the Part of the Mother ſhall never inherit. E- 
fie Paterna Paternis, & & converſo Materna Materns. 
aan y S079 oboe: 
None ſhall have Land of Fee-ſimple by De- 
ſcent as Heir to any Man, unkefs he be Heir of 
the whole Blood; for if a Man hath Iſſue two 
Sons by divers Venters, and the elder purchaſe 
Land in Fee, and die without Iſſue, the younger 
Brother ſhall not have the Land, but the Uncle 
of the elder Brother, or his next Couſin ſhall 
have the ſame ; becauſe the younger Brother is 
but of Half-Blood to the elder. Co. Lit. 14. 
lf chere be three Brothers, and the middle 
Brother purchaſeth Lands in Fee-ſimple, and di, 
eth without Iſſue, the elder Brother ſhall have 
the Land by Deſcent : So it is if the youngeſt 
Brother make 'a Purchaſe of Lands'in Fee, and 
die wichour Iſſue, the eldeſt ſhall have it, jure 
ſanguint. Littleton. 1 i 
lk a Man have a Son and a Daughter, and the 
Son purchaſeth Land, and dies; the Daughter 
enters, and after the Father begets another Son 
of the ſame Wife, this Son ſhall have the Land. But 
if a Man deviſe Land to a Man and his Heir, and 
the Deviſee dieth, having Iſſue a Daughter, his 
Wife privement Enſient with a Son, who is after- 
wards born, the Daughter ſhallenjoy the Land 
in perpetuum. 15 E. 4. | 
lf a Man hath Hue a Daughter, and leaveth 
his Wife privement enſient, the Wife may detain 
the Deeds 'of her Husband's Lands from the 
| Daughter, 
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Daughter, for the Poſſibility it may be a Son 
ſhe goeth with. 41 E.3 11 of! 
When Lands have deſcended to ſeveral Sons, 
as by the Cuſtom of Gavelkind, & c. divers an- 
cient Families, after a few Deſcents, have come 

to little, according to the Poet's Simile. 


In plures quoties Rivos deducitur amnis, 
Fit minor, ac unda deficiente perit. 


In Succefſion of Regal Dignities, jas primo- 
genituræ is not always obſerved; becauſe in 
chat Caſe the Good of the Publick is political- 
ly _ be reſpected beyond the Pedigree of 


61, Lex neminem cogit ad impoſſibilis. Co. Lit. 
231. The Law compelleth no Man to Impoſ- 
ſibilities. ; 

If a Man be bound in an Obligation, &. with 
Condition, That if the Obligor doth go from 
the Church of St. Pauls London to the Church of 
St. Peter's at Rome within three Hours; this Con- 
dition is void, and impoſſible; but the Obliga- 
tion may be good. Co. Lit. 206. ; 

And fo it is of a Feoffment upon Condition 
that the Feoffee ſhall go as aforeſaid, the Feoff- 
ment is abſolute,and the Condition void ; becauſe 
it is a Condition ſubſequent : But if there be a 
Condition precedent impoſſible, no Eſtate or In- 
tereſt is acquired thereby. Co. ib. 

If a Leaſe be made for forty Years, upon Con- 
dition that the Leſſee dwell upon the Lands the 
whole Term, and he dieth at the End of ten 
Years, the Executors ſhall enjoy the Land, be- 
cauſe the Condition is become impoſſible. Dod. 
37 Eliz, If a Man — by Recognizance 

2 or 
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or Bond with Condition for his Appearance 
the next Term in ſuch a Court, and before the 
Day, the Conuſee or the Conuſor dieth, the 
Obligation is ſaved. 16 e 2531 yo es 
Af a Deed remain in one Court, it may be 
pleaded in another Court, without, -ſhewing 
forth; for the Law doth not compel any one to 
Impoſſibilities. And if a Leſſee covenant to leave 
Woods, &c. in good Condition, and during the 
Term they are blown down by Winds, the Leſ- 
ſee. ſhall not be fued, becauſe it is impoſſible he 
- ſhould perform his Covenant. 1, Co. 98. 


62. Lex citins tolerare vult privatum Damnum, 
quam publicum Malum. 4 Co. 124. The Law 
will ſooner ſuffer a private Injury than a publick 
Evil. FIT "ThE 

It is againſt the Law of Nature and of Reaſon 
to beat the Perſon of any Man in any Caſe; 
yet when a Man is mad and on ſane Memoriæ, 

and doth much Evil, any Perſon, as well as his 

Parents, may bind him, and beat him with Rods, 
and juſtify it. 22 4/. pl. 56. 5 D 

By the Statute of Marlbridge, it is generally pro- 
vided that none ſhall drive any Diſtreſs out 
of one County into another; and yet it has been 
adjudged, that if one hold Land of a Manor in 
another County, that the Lord may diſtrain and 
drive the Diſtreſs off the Land holden of the 
Manor in the County where the Manor is; 
and that is in Avoidance of the Inconvenience, 
which would enſue to Lords, if they could not 
drive the Diſtreſs to their own Manors; ſo that 
the Law is notoffended, altho' the Words of the 
Law be broken. Mich. 1 H. 6. 


2 63. Lex 
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favoureth Right, that it will always give a Re- 


|. The: T enant ſhall have a Replevin againſt the A 


Lord that wrongfully diſtrains, tho? the Beaſts | 
are brought back to him;(becauſe he can have no 


Action of Treſpaſs) and ſhall recover Damages 


for the tortious Seiſure. EF N. B. 69. 
Whenever the Law giveth any Thing, it gi- 
veth a Remedy for the ſame. * And by Stat. Wer 
2. it is provided, That whenever there ſhall be 
found in the Chancery, that in one Caſe there is 
a Writ, and in the like Caſe falling under the 
ſame Right, and wanting the like Remedy, no 
Writ is found, tlie Clerks of the Chancery are to 
agree in making a new Writ, &c. or a new 
Writ is to be ordered at the next Parliament, that 
Remedy may be had. ) Co. 4. 
Executors ſhall not convert the Teſtator's 
Goods to their private Uſe, without paying the 
juſt Debts of the Teſtator; for that would be a- 
gainſt Juſtice and Right, and againſt the Office 
of Executors, who are but the Miniſters and Diſ- 
penſers of the Goods of the Deceaſed ; and not- 
wichſtanding the Death of the Teſtator, yet the 
Debt remains; for Death, is not a Diſcharge of 
Debt; and it would be a great Defect in Law if 
no Remedy were given for it. 9 Co. 88. 
A Hollander, or Perſon of any other Nation, 


4 


buys Goods at the Port of London, and gives a 


Note under his Hand for Payment of the ſame, 


and then flies into Holland; the Vendor, upon Proof 


of the Sale and Delivery of the Goods, before 
the Lord Mayor of London, ſhall have a Certi- 


F z | 0 
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63. Lex ſemper dabit Remedium. The Law ſo 


ficate from the ſaid Lord Mayor, and the People. = 
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of Holland will execute a legal Proceſs upon the 
PPR u If; 33-7 1 10 2 


. 


If an Obligation be. made beyond the Seas, 


and bears Date at Bourdeaux in France; to give Re- 


medy in this Caſe, the Obligation may be plead- 
ed to be made in quodam loco vocat Bourdeaux in 


France, in Iington, &c. in the County of Aiddle- 


ſex, and there it ſhall be tried ; for whether there 
be ſuch a Place in 7/ingto» or not, in this Caſe, is 
not traverſable. Co. Lit. 261. 

If two of the King's Subjects go into another 
Kingdom and fight, and one of them is wound- 
ed and die there, or is wounded in a foreign 
Country and die here, it cannot be determined 
by the Common Law, becauſe it cannot be tried 
= a Jury ; but it may be decided by the Confta- 
ble and Marſhal according to the Civil Law. 
| Alfo the Fact may be examined by the Privy 

uncil, and tried by Commiſſioners appointed 
by the King in any County of England, by Stat. 
33 H. 8. Co. Lit. 75. 2 Inf. 51. 3 Inſt. 48. 


84. Leges poſteriores priores contrarias abrogant. 
2 Co. Inſt. 685, The latter Laws abrogate the 
former that are contrary to them. 

No Lau is ſo abſolute but that it may be defe- 
Qive and amendable ; but the Common Law 
hath no Controller but the High Court of Par- 
lia nent; and this Court has always been very 


cautious in ſubjecting the Common Law to any 


Mutations, unleſs Neceſſity required it for the 
Suppreſſion of publick Miſchiefs: And in the 
Parliament of Merton, when Motion was made 
by the Clergy, that Children born before Mar- 
riage with the Woman, might be adjudged Le- 
gitimate; the great and wiſe Men of England 
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liæ mutari. 
Mhen Laws aro 8 Sd cer in uality, ke 


where the firſt is material orexprefsly A r maelueß 
and the F bed expreſs or 4 Negative; 
and wh o rft is à material or expreſs Nega- 
tive, and che latter Affirmatĩve, there che latter 
Law abrogates the former. As the Statute 
SE, 3. which rohibits every Perſon to uſe or 
exerciſe. any Craft, or ( ation," 
unleſs he deen an” 147 prentice - fo ' fove 

Years, bs iter the Common Law, 9 | 


one might in any manner work in No lawful 
Trade“ dat any Service precedent. * Fx" Cor 


| & the Statute 23 Eliz. that inflist the Penal. 
ty of 20]. 5 for not going to Church, 
hath vacat« Tis Statute 1 EH z. Which hath 
iven year icure of 12 4. 757 every Su- 
a and Holid y, bur boch Penalties ſhall be paid; 
the 12 LH to the Poor, and the 20 J. to the Queen? 
And therefore the Starute 3 Fac. gives a more 
ſpeedy Remedy for the 12 F; Tho” 1 ye bs | 
nn but upon one of the Statutes. © | 


i ga ſtructio non n facit Tn uriam.” Co. Lit. 
* 6 ph abba Con uRion of Law 
ſhall wrong no Man. 
If Tenant for Life, or in Tall make a Leaſe 
2 it ſhall be taken for 'the Life of the 2 
Naber or. 1 it Would be wrongful to him in 
Rererf on: But if Tenant in Fee make a Leaſe 


e for Life, without mentionin whoſe Life, it 
>» | tall e for the e the Falee: Ce. 
F a 1914. | 
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- 66: Liret Tements Uetus 455 reficere, won. 2 
cere. A Tenant, may repair an od 123 ut 
not make a new one. 

As hy our Law: the Tenant h has, a ne 8 to 
f l Trees for the re of Houſes, 725 But 
if che Neceſſity of HEY M Houſe comes in Que- 
11 8955 to build a. table, or if no Houſe, be built 
uponsthe Land at the Time of the Leaſe, the 
Leſſee may not ct down. Trees to build a Houſe. 
44 E. 3. 11 H 4. 

If a Tenant: (3h Were a ne Houſe, it is Waſte ; 
and then if he fuffer that to decay, Oc. it is 2 
pew: Waſte: But if a  Floule falls down, the Te- 
nant Toy rebuild the ſ⸗ Guns with Timber and Ma- 
te maining on the Eſtate; tho he cannot 
juſtify. Paiſding ihe. Houſe either leſs ar larger 
than it was before; ar ſell the Trees, and with 
the. 1 ered it; f the Sale poll be Waſte. 
1 in 257 220 8115 
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657, Locus. pro ſolutione Renne aut 8 ſecun- 
dum Canditionem Dimiſſions aut Obhgations eff fricte 
aro nn” 4 Co. 73. The Place for the Pay- 
ment of Money or Rent according to the Con- 
dition of a Leal or, Heben, is ſtrictiy to be 
obſerv 1 
If there be no Place appointed by the Leaſe 
where the Rent is to be paid, the Rent is to be 
tendered on the Land: But if the Rent be reſer- 
ved payable at a Place out of the Land, he that 
is to take Advantage for Non- payment of the 
Rent, ought to demand the ſame at the Place 
Where 1 it is limited to be paid. Co. Lit. 202. 


to the Common Law. 73 
A common Perſbn makes a Leaſe of Lands 

reſerving a Rent td be generally paid at ſuch 
Feafts, upon Condition of Re- entry, if it be 
not then paid; the Demand muſt be upon the 
Land, for the Land is obliged as Debtor, and 
therefore that is the Place of Demand appoint- 
ed by Law: And if there be an Houſe upon 
the Land, Demand is to be made of the Rent at 
the fore Door of the Houſe, (becauſe all De- 
mands muſt be made at the moſt notorious 
Places) and it is not material whether any Per- 
ſon be there or not. If one Place be as notorious 
as another, the Leſſor hath Election to de- 
mand it at which he will; but if he make his 
Demand at a Place which is not notorious, as at 
the back Door of a Houſe, & c. the ſame is void. 
Os: Hen yorls gin ein * 
The Leſſor muſt remain upon the Land the 
laſt Day on which the Rent due is to be paid; 


until it be dark chat he cannot fee. to tell the 
If the 


If 


74 A General Introduction 
If no Place be appointed for Payment of 
Money on. a Feoffment or Mortgage, it is nat 
ſafficient for the Feoffor to be upon the Land, 
there ready to pay the Money at the Day limi - 
ted, as in Caſe of a Leaſe; but he muſt ſeek 
the Feoffee, . if he be in any other Place in 
England: And fo it is if a Man be bound in an 
Obligation to pay a Sum of Money at ſuch a 
Day, the Obligor ought to find the Obligee if 
he be in England, and tender the Money at the 
Day, Cc. Co. Lit. 211. er En (290814 


68. Labricum Lingue non facile 2 ef tra · 
Bendum. R. J. C. The Raſhneſs of the Tongue 
is not eaſily puniſhed. 80814 8 38 bas 
There are defamatory Words proceeding from 
Raſhneſs, which becauſe they are ſpoken in 
2 Paſſion, paſs for the moſt Part unpunifhed ; 
for in all Caſes Words of Heat, as to call one 
Knave, Rogue, Villain, &. unleſs you fay Vil 
lain to ſuch a Man, or Rogue in ſuch an Affair, 
Ce. will bear no Action. = 
Bur if a Man reproach another with a heinous 
Crime, as that he went about to get Poiſon to 
kill the Child that ſuch a Woman goeth with; 
or lay in wait to rob another, or procur'd 2 
Perfon to murder him, tho' he were not mur- 
dered, or fought his Life for his Land. To call 
2 Merchant, Bankrupt ; or fay of an Attorney, 
he deals corruptly ; call the Plainciff Thief, 
or a falſe Juſtice of Peace, or any one a 
perjured Man; an Action of the Caſe will 
lie, for thefe are Words of great Import and 
eminent Slanders, ſuch as concern the Eſtate, 
. and Life of a Man. 4 Ce. 15. To 
call a Man Baftard that is an Heir; or to — 
7 | that 


* 


to the Common Law. 73 
that a Man has the French Diſeaſe, &c. when he 
is courting a Woman, are actionable. 1 
By 11 R. 2. Perſons deviſing falſe News of 
Prelates, Lords, &c. whereby any Slander or Diſ- 
cord may ariſe between the King and his People, 
ſhall ſuffer Impriſonment. And by 25 H 8. Action 
of Scandalum Magnatum may be brought by a 
Peer or Nobleman for Slander, who ſhall proſe- 
cute as well for the King as himſelf; But a De- 
fendant may juſtify in Scandalum Magnatum, ſet- 
ting forth the Special Matter. n 
Scandals may be alſo ſpread by Writing as 
well as Words; as by defamatory Libels, which 
Bratton calls, Carmina famoſa; and Seneca, 
1 Libelli, infamous Rhimes, and contu- 
melious Libels, which flow from Malice and 
tend to the Breach of the Peace. The Ra- 
mans would not permit their Lives 10 
Fame to be ſubject to the Injury and Scandal o 
Poets; for they made an Ordinance, that who- 
ſoever ſhould preſume to compoſe any ſuch 
Verſes, were to be puniſhed with Death, A 
Libeller may be indicted at the Common Law, 
and according to the Quality of his Offence, 
he may be puniſhed by Fine and Impriſon+ 
ment; and in extraordinary Caſes by Pillory, 
Oc: ' 5 Co. x25. „ 


69. Mandata licita ſtrictam recipiunt interpreta- 
tionem, ſed illicita latam & extenſam Bac. 60. 
Lawful Commands receive a ſtrict Interpreta- 
tion, but unlawful large and extenſive. 

In committing lawful Authority to another, a 
Man may limit it as ſtrictly as he pleaſes; and if 
the Party authorized exceed his Authority, tho 
it be in Circumſtance expreſſed, it ſhall in moſt 
Caſes be void in the whole Act: But where a 


Man 


175 A IX Introduction 
n is the Author and Adviſer to another, to 
commit any unlawful Act, he ſhall not — 2 5 
himſelf by Circumſtances purſued. _, 4 
So that if I make a Letter of Attorney to 
A. B. to deliver Livery and Seiſin in the Capi- 
tal Meſſuage, and he doth it in another Part of 
| the Land, or between the Hours of two and. 
f three, and he doth it after or before; in theſe 
Caſes the Act of the Attorney as to execute the 
Eſtate is void. But if I command another Per- 
ſon to do an unlawful Act, as to rob A. B. on 
Hampſtead. Heath, and he doth it on Highgate- 
Common; or to rob him ſuch a Day, and he 
doth it not himſelf, but procures another to exe- 
cute the Command; or to kill by Poiſon, and 
he doth it by Violence; to beat a Perſon, and 
he kills him; in all theſe Caſes I am an Acceſ- 
fary. But if it be to kill A. B. and he killeth 
A. P. miſtaking him for A. B. this, differing in 
Subſtance,” will not make a Man, acceflary. 
e ee 3 So 
If a Man bid another ſteal certain Things 
ont of an Houſe, without breaking of the 
Houſe, and yet he breaketh the Houſe, the 
Perfon bidding is acceſſary to the Burglary : 
But if a Man bid one rob another as he goes | 
to Sturbridge Fair, and he rob him.in his Houſe, 
he is not Acceſſary, by Reaſon the Variation is 
of Subſtance. Plowd. ibid. © 


70. Malitia mutat Legem. Dyer 104. Malice | 
Meerech the Law. | 
As an Infant in caſe.of Murder ſhall be. tried 
for his Life where Malice appeareth ; and Ma- 
lice in Homicide altereth the Law in thoſe as 
are of full Age: Manſlaughter is a Crime leſs 
heinous, becauſe it is done on a ſudden, with- 
W e out 


" Dumbo, ei Jawa m. 3 
to the Common Law: 77 
out Malice precedent, for which the Offender 
ſhall have Clergy, but ſhall forfeit his Goods. 
1 Crowp. 23. But where a Man killeth another 
upon Malice, whether the Crime be committed 
openly or ſecretly, or whether he that is ſlain 
be an Engliſhman or of any other Nation, the 
Offender ſhall not have Clergy. Sraundf. 18. 

If two of a ſudden fight together withour 
any premeditated Malice, and after many Blows 
given, one of them flying from the other, the 
other goes into the next Houſe for a Weapon, 
and immediately purſueth and killeth him thac 
fledlz this is but Manſlaughter by the Common 
Law, becauſe it was done in a continual Fury. 
So if two without any Malice precedent fight 
together, and another comes to part them, and 
is killed by one of them, it is Manſlaughter 
in him that killed him; but if they fight to- 
gether ex malitia præcogitata, having a Purpoſe 
to kill, it is Felony in them both. 21 A/. 180. 
If two Men fall out in the Morning, and 
meet and fight in the Afternoon, and one of 
them is kill'd, this is Murder; for there was 
Time to allay the Heat, and their After- meeting 
is of Malice. Kel. 27. ds 

A Man may kill another with Malice im- 
plied; as where one kills another ſuddenly, ha- 
ving nothing to defend himſelf, as going over 
a Stile, or ſuch like. And if one without Quar- 
rel kill another ſtanding by, this is implicit Mur- 
der. Cromp. 21. | 
If a Thief rob a Man and kill him, this is 
Murder, tho' he never ſaw him before, neither 
had any inveterate Malice againſt him; for Ma- 
lice ſhall be thus far implied, that the Thief 
had rather kill him than be diſappointed. Plowd, 

Com: 474. a | fret : ETOP 
fg 71. Ha- 
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71. Malitiæ vitium connexum eft perſanæ commit- 
tentis malitiam. Reg. J. C. The Vice of Malice 
is connexed to the Perſon of him who com- 
mitteth it. E 0 40 

If a Man, having a malitious Intent to kill 
another, in the Execution'of his Malice kill 'a 
Perſon not intended, the malitious Intent ſhall 
be connexed to his Perſon, and he ſhall be ad- 
judged a Murderer: As if one of Malice pre- 

e ſhoot at another, intending to kill him, 
and the Ball kills a Perſon to whom he bore 
no Malice, it ſhall be Murder in him, for he 
intended ſuch a Crime ; and it can be no Ex- 
cuſe for him to ſay, that he had an Intention of 

killing another Perſon. Plowd. Com. 474. 

If a Man perſuade another to kill himſelf, 
and he is preſent when he doth ſo, he is a Mur- 
derer, for his evil Intent. And if I diſcharge a 
Gun with a murtherous Intent at A. B. and the 
Piece breaks and ſtrikes into my Eye, and kil- 
leth me, I am Felo de ſe, becauſe I had a mur- 
therous Intent, tho I had no Intention to hurt 
my ſelf. Bac. Max. 60. 

Agnes Gore ſecretly put Poifon into an Electua- 
ry, which one Martin an Apothecary had made, 
wich Intent to kill her Husband, part whereof 
was eaten by the Husband, who being very ſick, 
the Apothecary to clear himſelf, ſtirr'd the 
EleQuary and eat of ic, which kill'd him; and 
it was reſolv'd, That Agnes was guilty of the 
Murther of the Apothecary, for the Law con- 
joins the murtherous Intention with the Event. 
9 Co. 81. 

An impoiſon'd Apple is laid in a Place to 
Poiſon 4. B. and C. D. comes by Chance and 
eats it, this is Murder in him that laid it; be- 

2 cauſe 


malicious Intent to hurt any reaſo 


cauſe in the Miniſtration of it he was the ori- 


ginal Contriver of his Death. But if a Man 
lay Poiſon in divers Parts of his 


Houſe to 
kill Rats, and a Perſon comes and eat it, and 
dies, it is not Felony in him, being void of any 
le Creature. 


Plowd. 4. 


72. Mutata forma prope interimitur ſubſtantia ves. 
Dodd. 132, 133. The Form being changed, 
the Subſtance of the Thing is deſtroy d. 

And if.a Man take Barley from another, and 
make it into Malt, it cannot be ſeiſed by the 
former Owner, tho' the outward Form be not 
loſt, for it is become a Thing of another Na- 
ture and Uſe: If a Man cut a Cloth he has 
to keep into ſeveral Pieces, the Matter nor 
the Quantity is not changed, yet if he will te- 
ſtore the ſame Pieces, the Perſon is not bound 
to receive them, for a Damage may be thereby 
receiv d. Dodd. ibid. | D 

If a Man poſſeſs'd of a Quantity of Wool, 


_ deviſe the ſame by Will to another, and aſter- 
wards the Teſtator converts the ſaid Wool into 


Cloth, and dies ſeiſed of the ſame, the Deviſee 
is not entitled to the Cloth made of the Wool, 
as the Form of the Wool is changed ; and the 
converting it to Cloth amounts to a Counter- 
mand of the Deviſe. $4 
A Man has a Dwelling-houſe whereunt 
there is Common of Eſtovers belonging ; if the 
Houſe by Caſualty of Fire, &c. be deſtroy'd, 
and a new one is buile in another Place near, 
or in another Form, the Common of Eſtovers 
is loſt ; but if the new Houſe be built upon the 


lame Foundation as the old one, or if the firſt 
| Houſe 
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tunity to diſtrain for Remedy. 10 E. 3. 


Bo A General Introduction 
"Houſe were not wholly pull'd down, but re- 
pair d, the Common of Eſtovers remains. Dodd. 


132, 133. 8 


If a Man cut down my Timber Trees, and 
ſquare them to make Beams for a Houſe, I may 
ſeiſe the ſame ; bur if they are laid in the Build- 


ing, they may not be ſeiſed by the Owner, for 
their Nature is then alter'd, and they are be- 


come Parcel of the Houſe. Dodd. 143. 
73. Mutata Legit ratione Mutatur & Lex. 7 Co. 7. 
the Law being changed, the 
— , . .. 
' By the Statute of Wincheſter, the Gates of Ci- 
ties, &c. are to be ſhut from Sun-ſerting to the 


Sum riſing; and ſince that Statute, if in ſueh 


City, &c. any Murther be committed in the 
Day or in the Night, and the Offender eſcape, 
ſuch City ſhall be amerced; which Act chang'd 


the Reaſon of the Law; for at the Common 


Law, if a Man was ſlain in the Night, and the 
Offender made his Eſcape there, it was not any 
Default in the City, &c. TL x 0 

At Common Law a Man that had been ad- 


. mitted to the Benefit of the Clergy, might have 
it a ſecond Time, and ſo in infinitum; but this 


is alter d by 4 H. 7. And the Burning in the 


Hand is chiefly deſign'd to norify to the Judge, 


whether the Offender has had his Clergy be- 


fore, or not. 6 Co. Fo. 


Though by the Common Law a Man canno 
diſtrain for Rent or Service in the Night, yet 
for Damage feaſant a Diſtreſs may be taken in 
the Night, for the Neceſſity of the Caſe; as 
otherwiſe before Day the Cattle may be ſtrayed 
out of the Ground, and there may be no oppor- 


74. Ne- 


. 
HER 


to the Common Law, ' mn 


| * 

74. Neceſſitas non habet Legem. Neceſſity hath 
no Law. | 4 

In a Præcipe quod reddat, the Tenant may ex- 
cuſe his Default by a Flood of Water, tho' De- 
faults are very much abhorr'd in the Law; for 
in this Caſe he cannot come without Danger of 
Life. Mich, 38 6 7, 

Any Perſon, in his Defence, may kill others, 
for the Safety of his Life. But the Neceſſity of 
Privilege prevaileth not againſt the Common- 
wealth, publick Neceflity being greater than 
private: So that tho' in Felony committed by a 
Husband and Wife, the Wife ſhall be excuſed 
on Account of her Obedience and Subjection 
to her Husband; yet in caſe they join in com- 
mitting Treaſon, the Neceflity of Obedience 
doth not excuſe the Wife, becauſe it is againſt 


* 


the Common- wealth. Bac. Max. 26. 13 H. 8. 


c. 16. | 

Embaſſadors are excuſed of Praiſes againſt 
the State where they reſide, (unleſs it be in 
Point of Conſpiracy, which is againſt che Law 
of Nations) becauſe it doth not appear whether 
they have it i» Mandatis; and then they are ex- 
cuſed by Neceſſity of Obedience. Bac. Max. 26, 
If a Houſe be overthrown by the AR of 
God, Tempeſts, Invaſion of Enemies, Oc. the 
Tenant for Years is excuſed, If a Fire happen 
in a Street, I may juſtify the pulling down of 
the Wall, or Houſe of another Man's, to pre- 
vent the ſpreading of it in the Street. But I 
may not fire my own Houſe, even for the Safe- 
ty of my Life; if I do, and it takes hold of 
Houſes adjoining, the Owners may bring Ac- 
tion on the Caſe; becauſe a Man may not law- 


fully do any Act to * his Life, whieh is 


againſt 
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againſt tl publick Good. Brook 22. Afſ. pl. 66. 
i a Gaol by Caſualty is ſer on Fire, and the 
Priſoners get forth, this is no Eſcape nor Breach 
of Priſon. 15 H.7. | 

Where ſeveral Perſons are in Danger of 
Drowning, by the caſting away of a Ship, 
Boat, Cc. One to ſave his Life may thruſt 
another from a Plank or the Boat's Side, e+e. 
And if the other be drown'd, it is juſtifiable for 
the Neceflity of it. Bac. Max. 25. And if a 
Man ſteal Victuals meerly to ſatisfy his preſent 
Hunger, by our ancient Books, this is neither 
Felony nor Larceny, becauſe it is for the Pre- 
ſervation of Life. Staundf. © 


75. Nemo poteſt plus juris in alium transferre 
quam ipſe habet. Co. Lit. 309, No Man can 
grant more Right than He hath. 

Every Perſon wh Contract is to make 
another Poſſeſſor of any Thing, is to be Pro- 
prietor of the Thing it ſelf, otherwiſe his Con- 
tract is void. Plowd. 432. 

If I poſſeſs'd of a Horſe, ſell the ſame upon 
Condition to another, that he pay me four 
Pounds for it at the Feaſt of Chriſtmas; and be- 
fore the ſaid Feaſt I fell the Horſe to a third 
Perſon; and after the Feaſt is paſt, the firſt 
Buyer fails of Payment, whereupon I make a 
Reſeiſure of the Horſe; the ſecond Buyer ſhall 
not have the ſame, for at the Time of the ſe- 
cond Contract I had neither Intereſt, Proper- 
ty, nor Poſſeſſion of the Horſe, but only con- 
dicional, which is not ſufficient ; and therefore 
the Contract is void. Plowd. ibid. 

If a Man grant a Rent-charge out of a Ma- 
nor, and in Truth he hath nothing in the 
ſame, tho' he afterwards purchaſe that Manor, 
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to the Common Law. 83 
yet ſhall the Contract be void, and he ſhall 
hold ic diſcharg'd. Perkins 15. | 

But if I covenant with A. B. by Indenture, 
That before ſuch a Day I will purchaſe the Ma- 
nor of Dale, and levy a Fine of the fame to cer- 
cain Uſes expreſs'd in the ſame Indenture ; this 
Indenture to lead Uſes being but Matter of De- 
claration and countermandable, will ſuffice, 
tho” the Land be purchaſed after; becaule there 
is a new Act to be done, viz. the Fine. Bac. 
Max. 58. | | 


76. Nihil magis eſt Fuſtum quam quod neceſſarium 
eſt. Davis — Nadi js fore juſt than what 
is neceſlary. | 

And according to this Opinion, the King by 
his Prerogative, for the neceſſary Charges of 
the Crown, might decree Impoſts payable upon 
Merchandizes, contrary to the Petition of 
Right and Property. Davis ibid. 

A Man may milk a Cow that he hath by 


Return irreplegiari; and that is, becauſe it is ne- 


ceſſary. 


27. Nihil agit in ſeipſum. Nothing Acts upon 
it ſelf; or, no Man can do an Act to himſelf. 

A Man cannot preſent himſelf to a Benefice 
but if one of the Chapter enfeoff the Dean and 
Chapter, by that he himſelf ſhall cake by his 
own Livery; it is the ſame of a Corporation, 
where one Member makes a Conveyance to the 


Mayor, Aldermen, &c. And a Man may make 


a Deed to others in Truſt for himſelf, or ſuffer a 
Recovery to his own Uſe, &c. | 

And Executors or Adminiſtrators may pay 
themſelves Debts due to them from the Deceaſed. 


G 2 78. Ni- 
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78. Nibil in Lege intolerabilius eſt quam eandem 
rem diverſo Fure teneri. 4 Co. 93. Nothing is 
more intolerable in Law, than that the latter 
Judgment ſhould contradict the former. 

Ancient Forms and Precedents are to be 
maintained and obſerved. 11 Ed. 3. And De- 
cerminations that are contrary to Uſage ſhall 
not be permitted. 34 A/ pl. 7. 

The 4 E. 4. All the Juſtices ſaid, they could 
not change the Courſe that hath been before, 
for it would be inconvenient: And the Courſe 
of Courts maketh a Law. And 39 H. 6. the 
Opinion of Priſot and all the Court was, That 
they would not change their Uſe, notwithſtand- 
ing their Opinion was to the contrary. 


79. Nihil magis conſentaneum eſt, quam ut iiſdem 
modi res diſſolvatur quibus conſtituitur. Reg. J. C. No- 
thing is more agreeable to natural Equity, than 
that every Thing ſhould be diſſolv'd by the 
ſame Means it was firſt conſtituted. 

As no Eſtate can be veſted in the King with- 
out Matter of Record, ſo no Eſtate can be de- 
veſted out of him but by Matter of Record. 
Plowd. 553. In Caſe of Attainder and Office, 
the King is entitled by double Matter of Re- 
cord; and therefore if the Party be aggrieved, 
he ought to avoid it by double Matter of Re- 
cord. 4 Co. 57. 

An Act of Parliament cannot be avoided but 
by Parliament; an Obligation or Matter in 
Writing cannot be diſcharged by an Agreement 
by Word, but by Writing: And an Uſe which 
is raiſed by Declaration and Limitation, may 
ceaſe only by Words of Declaration and Limi- 
ration, Bac, Uſes, &c. 


In- 
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Indentures being made for declaring the Uſes 
of a ſubſequent Fine, Recovery, &c. are on- 


ly a Directory, and do not bind the Eſtate 
or Intereſt of the Land; yet if the Fine or Re- 
covery, &c. be purſued according to the Inden- 
tures, there cannot be any bare Averment, that 
after the making of the Indentures, by mutual 
Agreement of Parties it was agreed, that the 
Aſſurance ſhall be to other Uſes ; but if other 
Limitation of Uſes be made by Writing or 
Matter of ſo high a Nature as the former, then 
the laſt Agreement ſhall ſtand ; for every Con- 
tract and Agreement muſt be diſſolved by a 
Matter of as high a Nature as che other was. 
5 Co. 26. And, | 


Suprema Poteſtas ſeipſam diſſolvere poteſt. 


80. Non refert an quis aſſenſum prebeat verbis, an 
rebus, an fattis. 10 Co. 52. It mattereth not 
whether a Man give his Aſſent by Words or 
Deeds, &c. | 

A Man ſeiſed of Manors covenants to ſtand 
ſeiſed to the Uſe of himſelf, &c. for Life, Res» 
mainder in Tail to A. his Daughter, &c. with 
Proviſo, empowering him by Indenture to limit 
the Uſes to any other; and afterwards he co- 
venants to ſtand ſeiſed to the Ule of himſelf and 
a ſecond Wife, tho' there be no expreſs Signifi- 
cation of his Purpoſe to determine the former 
Uſes, yet his laſt Indenture ſhall be good, and 
the former Uſes ſhall ceaſe. 10 Co. 144. 

The Aſſent of an Executor is neceſſary to the 


Payment of a Legacy, for that Debts are firſt to 


be paid, and the Executor muſt look to it at 
his Peril. The Aſſent of A. B. Executor, did 


appear to the Legacy of C. D. and E. his Wife, 


"+ in 
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in that at the ſpecial Inſtance of the ſaid A. B. 
the faid C. D. and E. his Wife, did releaſe the 
Legacy to the ſaid 4. B, at his Requeſt, which 
implies an Aſſent, and he accepted the fame, 
which alſo implieth an Aſſent; for it matters 
not whether one give his Aſſent by Words or 
If a Man ſay to a Woman, I promiſe to mar- 
ry thee; and if thou be content to marry me, 
then kils me or give me thy Hand; and the 
Woman do kiſs or give her Hand accordingly, 
Spouſals are thereby contracted: And if a Ring 
be ſolemnly delivered and put on the Woman's 
fourth Finger by the Party himſelf, and ſhe wil- 
lingly, not only accepts the ſame, but wears it, 
the Parties are preſumed to have mutually con- 
ſented to marry, altho* they have uſed not any 
Words. Swinb. 69, 210, Cc. 
Where a Father. or. Mother promiſe Marriage 
for their Child, : the Child's Silence (ſhe be- 


ing preſent and hearing the ſame) is taken for 
a Conſent. | 


81. Non eſt Regula quin fallit. There is no 
Rule but failetn. 

There cannot be any Law made, which fits 
all Men, ſo that thoſe Laws which provide for 
the greater Part, are adjudged profitable; and 

the Interpreters of Laws reſpect thoſe Things 
which may frequently happen, beyond parti- 
lar Circumſtances; for which, if they would, 
they ſhall not be able by any poſitive Law to 
make Proviſion. And Plowden ſaith, that Law 
is reaſonable that provides for the Multitude, 
tho' ſome Perſons loſe by it. Plowd. 369. 


For 
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For this Cauſe, the Rules of the Common 
Law, upon Diſputation of Reaſon, are permit- 
ted to be reſtrained by Exceptions, grounded 
upon Equicy and Conformity, which conjoin 
one Rule.of Reaſon to another ; and by Means 
of their Equity, temper the Rigour of the Law, 
which in ſome certain Circumſtances might hap- 
pen. And where Maxims of the Law differ, 
thoſe are to be preferr'd which carry the more 
excellent perfect Reaſon, Equity, and Humani- 
ty with them, Co. Lit. 183. 


82. Noxa caput ſequitur. Reg. J. C. The Of- 
fence followeth the Head. 3 

Every Felon is either a Principal or an Accef- 
ſory ; but if there be no Principal, there cannot 
be any Acceſſory, becaule the Acceſſory follow- 


eth the Principal. 4 Co. 44- 


By our Law, in Murder, all that are pre- 
ſent, aiding and abetting him that doth the 
Murder, are principal Offenders, tho they 
give no Stroke; for the Stroke of him that 
woundeth is the Wounding of all the others in 


Law. Plowd. 100. 


If a Juſtice of Peace with the Sheriff, &c. 
come to ſuppreſs Rioters, and one of their At- 
tendants is ſlain by one of the Rioters, this is 
Murder in him and all the Rioters preſent: 
Cromp. 21. EY | 

A Perſon was arreſted, and another nor 
knowing the Cauſe of the Struggle, but ſeeing 
Swords drawn, and to prevent Miſchief, came 
and defended the Party arreſted, and in the 
Scuffle the Bailiff was kill'd, adjudg'd no Mur- 
der in him; but all that were preſent, knowing 
of the Arreſt, were principal Murderers. Kel. 86. 


G3 7- 83. Nul* 


83 A General Introduction 


83. Nullus commodum capere poteſt de injuria ſua 
propria. Co. Lit. 147. No Man ſhall take ad- 
vantage of his own Wrong. | 
If a Man be bound to appear at a Day be- 
fore Juſtices, at which Day the Obligee caſteth 
him in Priſon, ſo as he cannot come, the Bond 
is ſaved; but jt is otherwiſe, if he were in Pri- 
fon for Felony, or other Miſdemeanor, for that 
proceeds from hi we Act and Fault; or if he 
caſt himſelf into Priſon. Noy Max. 13. 
One in Execution eſcapeth, and the Gaoler 
takes him again, the Party, if he will, may 
have him to remain in Priſon in Execution for 
him ſtill, for the Eſcape is his own Wrong : And 
if one in Priſon upon Execution eſcape, and 
he be taken, he ſhall not bring an Audita que- 
rela to diſcharge himſelf of his Impriſonment; 
for he ſhall not take Advantage of his own 
Wrong. 3 _ | | 
A. El eth Lands to B. until Eight hundred 
Pounds be levied for his Daughter's Portion; 
his Son and Heir entreth and conceals the Will, 
whereupon he receives the Profits before the 
Will is diſcovered, but afterwards the Deviſee 
enters and receives the Profits until they amount 
ro Six hundred Pounds; the Heir is to ſupply the 
Rent, for he ſhall not take Advantage of his own 
Wrong. 4 Co. 63. 1 | 
If Leſſor and Leſſee for Years join in the 
cutting down of Timber-Trees, the Leſſor 
ſhall not puniſh the Leſſee in a Writ of Waſte, 
and take Advantage of his own Wrong. Perk. 41. 
The Heir which is Party to the Death of his 
Father, ſhall not have Appeal for it. An In- 
fant's Appeal ſhall not ſtay for his full Age, * 
| ng 
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ke ſhall not take Advantage of his own Wrong. 
27 H. 8. 777 


84. Nullum ini quum in Jure oreſumendum eſt. 


4 Co. 71. No injurious Thing is to be preſumed 


in the Law. And all Things are preſum'd. to 
be lawfully done, till Proof is made to the 
contrary. B 

The Law fo abhors Injuries, that it grants 
Writs of Anticipation to prevent them: There 
is an Antipathy between the Law and Injury; 
and in a Deed or Action which hath in it both 
Good and Evil, the Preſumption is greater of 
the Good than of the Evil; and in the Caſe of 
the Chancellor of Oxford, Trin. 10 Fac. it was 
reſolv'd, That Covin and Fraud ſhall never be 
intended or preſumed in the Law, unleſs it be 
expreſsly averred. Ties & Meriell. | 

If no Fraud be found by the Jurors, the 
Judges ſhall not adjudge a Feoffment fraudu- 
lent; and tho' the Jurors have found Circum- 
ſtances, and Preſumptions to intitle the finding 
of Fraud, it is but Evidence and not any Matter 
upon which the Court may adjudge Fraud; 


and the Office of the Jurors is to adjudge upon 


the Evidence concerning Matter of Fact, and 
upon it to give their Verdict, and not to leave 
Matter of Evidence to the Court to judge, 
which doth not appear to them. 10 Co. Chan- 
cellor of Oxford's Caſe, ſupra. 


85. Officia magiſtratus non debent eſſe venalia. 
Co. Lit. 234. Offices of Magiſtracy and Judi- 


cature ought not to be ſold. 


And by 12 R. 2. It is provided that no Offi- 
cer or Miniſter of the King ſhall be ordained, 
or made for any Gift, Favour, or Affection; 

| nor 
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nor ſhall any be put into Office but fuch as are 
ſufficient; a Law (faith Sir Edward Coke) warthy 
to be writ in Letters of Gold, but more worthy 
to be put in Execution. For certainly Juſtice 
will never be duly adminiſtred, but when the 
Officers and Miniſters of Juſtice are of ſuch 
Quality, and come to their Places in ſuch Mans 
ner as by this Law is requir'd. 5 
Sir Robert Vernon Cofferer in the Reign of 
King James I. for a certain Sum of Money, did 
bargain and ſell his Place to Sit A. J. and 
agreed to ſurrender the ſame to the King, 
to the Intent a Grant might be made to Sir A. 
he accordingly ſurrendered, and thereupon 
Sir A. was by the King's Appointment admitted 
and ſworn Cofferer. And yet it was adjudged 
by the Lord Chancellor Egerton, and other Ju- 
ſtices, that the ſaid Office was void; where- 
upon Sir A. was remov'd, and Sir Marmaduke 
Dorrell ſworn in his Place. Co Lit. 234. 
But this was on the Statute 5 E. 6. whereby it 
is enacted, that if any Officers touching the 
Adminiſtration of Juſtice, or concerning the 
King's Treaſure, &c. ſhall bargain or ſell any 
of the ſaid Offices, or take any Money, Profit, 
o. for the ſame, they ſhall not only forfeit 
their Eſtates, but every Perſon ſo buying, giving, 
or aſſuring, ſhall be adjudged diſabled to hold the 
ſame Office, and all Contracts ſhall be void. 
And 11 Co. 4. Judicial Offices ought not to be 
granted before they are void. Oficia judicialia 
non concedantur antequam vacant... The Reaſons 
for this are, that tho” a Perſon may be of Ability 
to execute the Place at the Time of the Grant 
of the Reverſion, yer before the Office falls, he 


may become unable and inſufficient to perform 
| | it. 
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it. But miniſtetrial and ſecular Offices may be 
granted in Fee, Tail, for Life, Sc. as the Of- 
fices of Marſhal of England, Chamberlain of 
the Exchequer, Warden of the Fleet, & c. Da- 
vis 4. | e | 
Officers of the King's Courts are to be ſworn 
to appoint ſuch Clerks and Miniſters under 
them, for whom. they will anſwer, ſhall be 
faithfal, and ae to the Performance of 

their reſpectire Buſineſſes. Stat. 1 H. 6. 
86. Owme Mandatum eſt temporaneum. Reg. J. C. 
All Commands are temporary, and extinguiſhed 
by Death. 5 & 

The Civilians make a Difference between an 
Authority and a Command, and hold that the 
Command is determin'd by the Death of him 
that commandeth, but not the Authority, as is 
ſignified by che following Verſes. 


Præceptum non pracipitat mors pracipientis, 
Mandatum mandatore cadente cadit. 


But ſome are of Opinion, that they both ex- 
pire by the Death of him that commandeth or 
giveth Authority ; which is agreeable co our 
Law, tho' there are ſome Diverſities. 

If a Mayor and Commonalty make a Feoff- 
ment of Lands, and a Letter of Attorney to de- 
liver Seiſin, the Livery and Seiſin, aſter the 
Death of the Mayor, is good, becauſe the Cor- 
poration dieth not. Co. Lit. | 

A Leſſor by Deed licences the Leſſee for 
Life or Years to alien, and the Leſſor dies be- 
fore the Leſſee aliens, yet is Death. no Counter- 
mand of the Licence, but that he may alien; 5 

* this 
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this Licence was executed on the Part of tho 
Leſſor as much as may be. Mich. 3 Fac. 
If a Man deviſeth that his two Executors 
ſhall ſell his Land, and one of them dies, the 
Survivor ſhall not fell it; but if he had deviſed 
his Lands to his Executors to be ſold, there the 
Survivor ſhall fell it. Co. Litt. 181. 


87. Omne majus continet in ſe minus. 4 Co. 46. 
The greater always contains in it the leſs. 

By Pardon of Murder, Manſlaughter is 
pardon'd; and if an Action of Battery be 
brought, and the Evidence proveth it Maihem, 
it is well, becauſe it is Battery, and more. 
31 / pl. x. | | 
The 3 H.7. c. r. enacts, That if Murderers, 
c. are acquitted upon Indictment, or the Prin- 
cipal is attainted, &, the Wife or Heir of the 
Perſon ſlain ſhall have their Appeal againſt the 
Perſons ſo acquitted, or the Principal ſo at- 
tainted; and it was reſolv'd, That the Word 
Attaint of Murder in that Act ſhall not be in- 
tended only of a Perſon who hath Judgment of 
Life, but alſo ſhall be extended to one convict 
by Confeſſion or Verdict; for a Perſon attainted 
is a Perſon convict and more, and every greater 
containeth the leſſer. | 

Where there is a Cuſtom that a Man ſhall 
not deviſe his Lands for any higher Eſtate than 
for Life, yet if the Deviſe be in Fee, and the 
Deviſee claims but for Life, the Deviſe is good. 
When more is done than ought to be done, that 
ſeems to be done which was to be done; ſo that 
if a Man tender more Money, than he ought to 
pay, it is good enough, for every greater con- 
rains in it the leſs; and the other ought to ac- 
cept ſo much of it as is due to him. 5 Co. 17. 


And 
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And as the greater contains in it the leſs, ſo the 
more worthy Thing draweth unto it the leſs worthy : 
If Writings are put in'a Box or Cheſt, this al- 
ters the Nature of the Box or Cheſt from being 
a Chactel, and it ſhall go to the Heir; for the 
Writings are more worthy to draw the other to 
them. Noy 7. An Adulterer takes away a Man's 
Wife and puts her into new Clothes, the Huſ- 
band may take the Wife with her Clothies. 
it H. 4. 


88. Omne actum ab agentis intentions eſt judican- 
dum. Reg. J. C. Every Act is to be judged from 
the Intention of the Agent. | 

The Intention of the Parties is the chief 
Thing that the Law reſpecteth in Contracts; 
and ſuch Words as ſhew the Aſſent of Parties, 
and have Subſtance in them, are ſufficient. As 
if one make an Obligation, and the Obligee en- 
dorſes, that *cis his Will, that if the Obligor 
ſhall ſtand to the Arbitration of A. and B. then 
the Obligation ſhall be void; this Condition, 
tho' not of the Obligor, which is uſual, was 
holden by the better Opinions to be good; for 
that there was ſufficient Subſtance of a Condi- 
tion, and the Intent of the Parties appears. 
Plowd. 141. | 

A. B. bound himſelf in an Obligation of 201. 
to C. D. the Obligation ran thus, Noverint uni- 
Veyſi per præſentes me A. B. teneri & obligari C. D. 
in 20 l. ſolvend. eid. A. B. &c. this Obligation 
was adjudged good; and the Court held, That 
the Count ſhall be made ſolvendum to the Plain- 
riff, for the Intention of the Parties appears ; and 
the Certainty of the Bond before ſhall not be 
deſtroyed by the ſolvend. after. Mich. 4 E. 4. 
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If a Receiver be bound in an Obligation to 
pay all Things receiv'd, and to be received in 
his Office; by this Bond he is not obliged to 
pay all that he might receive, but only what he 
ſhall actually receive; and the Intent in this 
Caſe ſhall be taken rather than the Letter. 
Plowd. 1 60. 1 PP 
If one make a Leaſe for Years, and covenant 
that the Leſſee ſhall not be impeached of Waſte ; 
this Covenant amounts to as much, as an Haben- 
dum for Years, without Impeachment of Waſte. 
If one have a Remainder of Land, and he 
grants it to another by the Name of a Revet- 
ſion, the Grant is good, notwithſtanding the 
Miſ-cerming of the Thing; as the Law regard- 
eth the Intention of the Parties. And the Law 
will take one Word for another to ſupply the In- 
tent of Parties. Plowd. 141. 62 
Where a Man maketh a Leaſe of an Houſe, 
the Leſſee cannot pull down the Houſe or com- 
mit any Waſte, for ſuch is not the Intent, tho the 
Words may ſeem otherwiſe. Trin. 9 E. 4. If the 
Words of an Agreement be perform'd, and not 
the Intent, the Agreement is not perform'd. 
Plowd. 29x. If a Man be bound to enfeoff me 
of the Manor of Dale, and he makes a Feoff- 
ment to another of Parcel of it, and then en- 
feoffeth me of the Manor, he hath performed 
the Words but not the Intent, which was, that 1 
ſhould have had all the Manor: So a Remainder 
is limited to a Perſon, on Condition he reſide 
on the Land during the Term: Here if he re- 
ſides one Week during the Term, he performs 
the Words of the Condition, but not the Intent; 
for the Intent is, that he ſhall be reſident the 
whole Term. 3 H. 7. 4 E. 6. | 
Theſe 
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Theſe would be ſomething like the Example 
of Cicero, who puts a Caſe of a Truce made 
with an Enemy for ſo many Days; and in the 
Night one plunders the other, becauſe he ſaid 
the Truce was for Days, and not for Nights; 
which Cicero accounted highly unjuſt, and con- 
trary to the Intent. 


If a Man makes a Feoffment upon Condition, 


that the Feoffee ſhall make an Eſtate in ſpecial 
Tail to the Feoffor, and his Wife, and the 
Heirs of their Bodies; if the Baron dieth before 
the Eſtate made, the Eſtate ſhall be made as 
near to the Condition as may be, viz. To the 
Feme for Life, Remainder to the Iſſues in 
Tail, &c. according to the firſt Limitation ; 
and if the Feme alſo die, then the Feoffee 
ought to give the Lands to the Iſſue, and the 
Heirs of the Body of his Father and Mother. 
Littleton. 15 

If one deviſe Land to the Wiſe of A. B. and 
A. B. dieth, whereupon his Wife marries a ſe- 
cond Husband, and after the Deviſor dieth, ſhe 
ſhall have the Land, and yet ſhe was not the 
Wife of A. B. when the Deviſor died; for the 
Intent was, that ſhe that was the Wife of A. B. 
at the Time of the making of the Will ſhould 
have it. Plowd. 344. 

In the Premiſſes of a Will, one deviſeth 
Lands to a Man in Fee, and at the End of the 


Will he deviſeth it to another in Fee, the latter 
Deviſe ſhall take Place, as the Laſt Will ſhall 


repeal the former. And if an Attorney takes 
Notes of a Will, (eſpecially in the Preſence of 


Witneſſes) when a Perſon is in his laſt Sick- 


neſs, and before the Will is perfected ſuch Per- 
ſon dies, it has been held, That the Will made 


from the Inſtructions given to and W 
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the Teſtator, is good, tho' he did not live to 
ſign it, by the Intent. Berl. Rep. 209. Plowd. 10. 

But in many Caſes the Intent ſhall be deſtroy- 
ed, where it agreeth not with the Law; tho 
in Wills the Intent generally fhall be obſerved, 
becauſe the Teſtator may be preſumed not to 
have Time to order all Things according to 
Law. The Intent in Deviſes makes Eſtates to 
paſs contrary to the Rules of the Law with re- 
ſpect to other Deeds; but it may not direct an 
Inheritance to deſcend contrary to the Rules of 
the Common Law. Plowd. 162. Co. Lit. 25. 


89. Plus peccat Author quam Actor. 5 Co. 99. 
The Author offendeth more than the Actor. 

This chiefly concerns the Crime of Perjury; 
and by 5 Elix. If any Perſon ſhall ſuborn a 
Witneſs to give Teſtimony in any Court of Re- 
cord, concerning Lands, Goods, &c. he ſhall 
forfeit 40 J. and, (if he hath not wherewithal to 
ſatisfy the Forfeiture, he ſhall ſuffer ſix Months 
Impriſonment) be ſet in the Pillory, &c. and he 
ſhall be for ever after diſabled to give Teſtimony 
in any Court of Record. 

And he that commits Perjury ſhall forfeit 20 J. 
ſuffer ſix Months Impriſonment ; and be diſabled 
to give Evidence, &c. and if he hath not ſuffi- 
cient to diſcharge the Fine, he ſhall be ſee on 
the Pillory, &c. 


90. Poſſeſſio Fratris de feodo ſimplici facit Sororem 
eſſe Hæredem. Co. Lit. 14. The Poſſeſſion of the 
_ of a Fee-fimple, maketh the Siſter to be 

eir. 

If a Man have iſſue a Son and a Daughter by 
one Venter, and a Son by another Venter, and 
die ſeiſed of Lands in Fee-ſimple; and the 1 
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Son entereth into the Lands, and dies wirhout 
Iffue, the Siſter ſhall have the Land, and hor the 
younger Son, tho the younger Son be Heir to 
the Father; for the Poſſeſſion of the Brother ma- 
keth her to be Heir; but the Brother muſt he in 
actual Poſſeſſion, and there muſt be a "corporal 
fixing of his Foot, and Entty upon the Land; 
otherwiſe the younger Brother may enter. Ca. 
Lit. ibid 3,7 3. 20. DOR e 
Bur there is a Difference between Lands in 
Fee ſimple and Lands intailed, in regard of Poſ- 
ſeſſion; for the Poſſeſſion of a Brother of an E-. 
ſtate-Tail as Heir to his Father, ſhall not make 
the Siſter to be Heir; but it ſhall deſcend: to the 
younger Son of the half Venter, who ought to 
have it per formam Doni. Plowd. 57. 
And in Dignities, as Titles of Dukes, Earls, 
Barons, &c. there can be no Poſſeſſion of the 
Brother to make the Siſter inherit; but the 
younger Brother, being Heir to the Father, ſhall 
inherit the Dignity inherent to the Blood, as 
_— co him who was firſt created Noble. Co. 
it. 18 Ie . | = | 


91. Poteſt as Regis Fur fit uon Injuriæ; & cum fit 
Author Furis, non debet inde Injuriarum naſei occaſio, 
unde Fura naſcuntur. Brac. |. 2. The King's 
Power is of Right, and not Injury; and as he is 
the Author of Right, there ought not there- 
fore to ariſe Occaſion of Injury from whence 
W . % ON a POL ONA 
If one who intends to ſell his Land, by Fraud 

conveys it to the King, to the Intent to deceive 
the Purchaſer; and then he ſells the Land to ano- 
ther for a valuable Conſideration, and executesa 
Conveyance — 1 in this Caſe the Pur. 
chaſer ſhall enjoy the againſt che King, by 
| | the 
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the Statute 27 Eliz. for the Act is general, and 
being made for / cb — of Fraud, ſhall bind 
the King. | SALES > Af» - 111 104 29 N 1 7 
The King ſhall not be exempt by Conſtruction 
of Law, out of the general Words of Acts made 


to redreſs Wrong, becauſe he is the Fountain of 


Juſtice and common Right: Lands were given 
to King Henry VII. and the Heirs Males, of his 
Body; and on a Queſtion whether the Kin 
might not alien, notwithſtanding the 13 E, 3. de 
Donis Conditionalibus, as not being .expreſly re- 
ſtrained by that Act; it was adjudged. he could 
not, for it would be very hard that the Statute 
which reſtraineth Men to do Wrong, ſhall per- 
mit Liberty to the King to do it, II Co. 72. 
But the King hath a Prerogative above all his 
Subjects, that where by Fraud, or falſe Suggeſti- 
on, he is deceived; in that Caſe he ſhall avoid 
his own Grant: And the King can neither do 
himſelf Injury nor others. Staundf. 84. 


92. Protect io trabit Subject ionem, & Subjetio Pro- 
tectionem. 7 Co. 5. Protection draws Subjection, 
and Subjection Protection. 

Ligeance is the mutual Bond and Obligation 
between the King and his Subjects, whereby 
Subjects are called Liege · Subjects, becauſe they 
are bound to obey and ſerve him; and he is called 
their Liege- Lord, becauſe he ſhall maintain and 
defend them. 13 8 

The King is to defend the Laws, and the 
Bodies and Goods of his Subjects: And as there 
is a mutual Connexion of Dominion and Fidelity 
between Lords and Tenants, ſo is there an high- 
er and greater Connexion between the King and 


and faithful Obedience, and ought to prefer the 
KF 4 i Service 


Subject; for the Subject oweth to the King his true 
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Service of his Prince and Country befete de 
Safety of his Life; and the Sovereign is to pro- 
tect and govern his Subjects. Forteſcnune. 
And as my Lord Coke obſerves, Obedience is 


Ly 


the Eſſence of the La. 


93. Prohibetur ne quis factat in ſuo, uod noc ert 
poſſit in alieno; & ſic urere tub ut alienum non lædar. 
9 Co. 59. lt is forbidden that any one ſhould do 
that in his own, that may injure another, and 
fo uſe your own, that you do not hurt others. 

If a Man hath a Water-Courſe running to his 
Houſe for his neceſſary Uſe, and a Glover 
erects a Lime-Pit ſo near his Water Courſe, that 
the Corruption of the Lime. Pit ſpoils the Water, 
by which his Tenants leave his Houſe, an Acti- 
on of the Caſe lies. So where Dye- Houſes are 
erected, the Stink and Filth of which deſtroy 
Fiſh in a River. Fin 

If Beafts are driven by the Highway, the Dri- 
ver muſt at his Peril keep them out of the 
Lands adjoining to the Highway; except it be 
where the Owner is bound to incloſe. But if T 
lend my Horſe to one to ride to Drł, and he ri- 

deth it further; the riding further is not unla w- 
ful; nor ſhall an Action of Treſpaſs be brought 
upon it, becauſe he miſdemeans but the Au- 

thority which another gave him. Finch 47. 

Ideliver a Cheſt to one, who breaketh it, Tref; 

paſs lies. 2 H. 8. | 8. 
A Perſon erects a Wall, Part on my Land, and 
Part on his own; if T deſtroy that on my Land, 
and the reſt by that Means falls down, no Aion 
will lie againſt me. If a Stranger have Lands 
adjoining to a new-buile Houſe, he may ere& a 
Houſe upon his Lands, tho' the Windows of ch 
firſt-buile Houſe be thereby darkened; but tit 

H 2 other- 
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otherwiſe if the Houſe be an ancient Houſe that 
has Lights; for in this Caſe Preſcriptioh will al- 
eer it, and an Action — -: 


94. Proximas ſum egomet mibi. Plowd. 545. 
Every one is next to himſelf. | 
. In Legacies, Executors ſhall pay themſelves 
before others; for the Law makes Allowance 
to them before other Perſons, as they repreſent 
the Perſon of the Teſtator: And according to 
Littleton, Executors do more repreſent the Per- 
fon of the Teſtator than the Heir doth the An- 
ceſtor ; for tho* an Executor be not named in a 
Mortgage, yet the Law appoints him to receive 
the Money; but ſo doth not the Law appoint 
the Heir to receive the Money unleſs he be na- 
med. Co. Lit. 209. vive, 
If a Man deviſe to A. 20 l. to B. 20 l. and to C. 
20 l. and maketh his Executor and dieth, having 
Goods only to the Value of 20 l. now it is in the 
Election of the Executor to pay the 20 /. to 


which of the Legatees he thinks fit, and the 


others have no Remedy; and if one of the three 
be made Executor, he may retain the 200. for 
himſelf. 

If an Obligee make the Obligor Executor, it 


is a Releaſe in Law of the Debt; and if the Obli- 


gor make the Obligee Executor, the Action is 
gone. 


95. Publicum bonum Pri vato eſt præferendum. Co. 
Lit. 18m. The publick Good is to be preferred 
efore private Profit. | 
If an entire Service be go bono publico, as 
Knights Service, &c. for Defence of the Realm, 
for Advancement of Juftice, to repair a Bridge, 
Sc. tho” che Lord putchaſeth Part of the Lands 
2 : 5 the 


541. on 
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i Enn 15; 
the Service remains: And ſo it is for Works of 


Devotion and Piety. Co. Lit. 149. | 


If a Caſtle that is uſed for the neceſſary De- 
fence of the Realm, deſcend to two or more 
Coparceners; it may not be divided by Cham- 
bers and 8 — pointing are, 170 _ 4 is 

o bono publico & defenſione Regni; and for this 
Reaſon x Woman all not be dowed of a Ca- 
ſtle of Defence; but as to Caſtles for private Uſe 
and Habitation, it is otherwiſe. Co. Lit. 167. 

"Corporations may make Ordinances or By- 
laws, allowed by Law, and which are made for 
the better Execution of the Laws and Statute 
of this Realm, and for the good Government 
the Body Corporate : But Corporations may not 
make any By-laws without Cuſtom or Charter, 
unleſs it be for Things which concern the pub- 
lick Good, as Reparations of Ways, &c. ' And 
the Inhabitants of a Village may make Ordinan- 
ces or By-laws for the Reparation of a Church, 
or of an Highway, or any ſuch TRY as is fo 
the publick Good Ar and in ſuch Caſe 
the greater Part ſhall bind all, without Cuſtom. 


5 Co. 63. 


96. Quæ rerum natura probibentur nulla Lege con- 
firmata ſunt Reg. J. C. What Things are pro- 
hibited by Nature, are confirmed by no Law. 

Laws contrary to the Law of Nature loſe 


their Force; ſuch was that of the Egyptian: to 


turn Women to Merchandize, and employ them 
in the Affairs of the Commonwealth; and the 
Thracians who accounted Idleneſs an honeſt 
Thing and Stealing commendable. 3 

The Force of Nature is very great, Nature vi 
maxima; and therefore all Things proceeding, 


from Nature, ꝛre not only reſpected in Philoſophy, 
H 3 but 
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but alſo in our Law. The Statute which makes 
it Felony to receive or give Meat to one 
which committeth Felony, knowing Fhevepf, ex- 
tends not to a Woman that receives and gives 
Meat and Drink to her Husband i in ſuch Ca le; 
for that would be againſt Nature. ;Plowd... 
If I make a Contract with another, that if he 

will take my Daughter to Wife, I will give him 

109].. If be takes her to Wife accordin y, and 
I refuſe the Payment, he ſhall have Action of 
Debt for the 100 J. and yet I have nothing by 
it; and if a Man bath no Regard to Nature in 
this Caſe, it ſhall be. Nudum Pattum, a naked 
Contract. Plowd. 305. 

The Law 2 275 ſuch Reſpect to Nature and 
Conjunction of Blood, as in many Caſes it 
matches Neceſſity of Blood with the Conſidera- 
tion of Profit; as the Son to maintain the Father, 
and one Brother another. 19 E. 4 

Conſiderations of Marriage a Brotherly 
Love, ate greater than any Conſiderations of 

oney, to raiſe. an Vis without Tranſmutation 


of Polfeſion; becauſe they are meerly founded 
on the Law of Nature. Plowd.z. 9. 7 90 


F Oneliber conteſſis fo Fates contra donatorem 
Interpretenda eff. Every Man's Grant ſhall be ta- 
ken m ſt ſtrongly againſt himſelt. 

If Tenant in 15 make a Leaſe for Life wich- 
out exp e or whoſe Life, it ſhall be in- 
tended for the Life of the Leſſee, and ſhall be 
2 ſtrongly againſt the Leſſor; but con- 

21 in Tail, it ſhall be taken for the Life of the 

eſſor, becauſe otherwiſe it would work a 
Weg » yo "ns rates Ca. Lit. 42: 


15 When 
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When a Grant is incertain Wall e the org of 
it are ambiguous, the Grant: ſhal 1 2 a 11 5 
ſtrongly againſt the Grantor ; A 
an Annuity out of Land, 
at the Time of the Grant, * ch eG | 
charge his Perſon. Trin, 9 H. 2 And if = 
be good for Parcels, and -for ſome Parg 
that which is for che Advantage of the canes 
ſhall ſtand good. 

If a Man give Lands 0 another, & weren, 
it ſhall be a Fee · ſimple without the Word for, 
and tho he doth not give him a Fee-ſimple ex- 
preſly: If I give Lands to f. B. and his Heirs 
Males, this will be a good Fee-ſimple, and the 
Word Males is void. Pound. 18. Bac. . 1 
And if a Man give Lands to one, G. flio ſus 
primogenito, and he hath no Son at the Time of 
the Gift, but afterwards he hath a Son, * * 
Son ſhall have the Land by way of Remainder; 
for the Law -conſtrues the Limitation ſtrong 

againſt the Maker. Plowd. 29. 

If 1 make a Leaſe for Mears upon Condon 
That in one Month after the Perſon 5 wh the 
made ſhall have Fee, he ſhall have it af 
Month accordingly. If I ſow all my Lag 
Corn, and then make a Leaſe of IF for 2 b, 
the Corn belongs to the Leſſee, if F - erpt it 
not. 32 H. 6. 

If I give a Norſe to A. B. being N 
ſay unto him, A. C. tale tba, it is a good, Gl, 
tho' I call-him by a wrong Name: But ſo it 
would not be if I delivered is for the Uſe of 4. C. 
where I meant A. B. So if I ſay to A. B. Here, I 
give you my Ring with the Ruby, and deliver it with 
my Hand; tho' the Ring bear a Diamond and 

no Ruby, this is a good Gift, for theſe ſhall be 
taken againſt the Giver. Bac. Max. 87. 
H 4 An 
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An Obligation is made to pay a Sum of Mo- 
ney or do ſuch an Act, at ſuch a Feaſt: it is no 
Plea co ſay that the Obligor did pay ir, & c. but 
he muſt ſhew at what Time, or elſe it may be 
taken that he paid it, or did it after the Feaſt; 
for every Act ſhall be taken moſt ſtrongly againft 
him that ma ſe it. Ney Max. x5: ' 

Baut tho Grants are taken ſtrongly againſt the 
Makers, yet no Wrong muſt thereby be done, as 
T have already obſerved; and a Man may not be 
obliged by his own Act to do ſome Things 
which are againſt Law: As a Dyer was bound 
not to uſe his Trade for two Years, and the: Ob- 
ligation was held} againſt the Common Law; 
and if a Husbandman be bound not to till. or 
ſow his Ground, the = A is contrary: to 
the Common Law, and void. 11 Co. 53. 


98. QJuæliber hereditas naturaliter quidem ad he- 
rides deſcendit, nunquam autem naturaliter aſcendit. 
Glan. |. 7. Every Inheritance naturally deſcends 
to the Heirs, but never naturally aſcends. 

The Reaſon for this Maxim given by Bra#on, 
1 that as Heavy Things naturally deſcend, ſo do 
| Fuchs; and that not only the Affection 
but the Effects of Love deſcenddes. 

Litileton gives it as a Maxim in our Law, that 
Inheritance can lineally deſcend, but not lineally 
aſcend; but the Civil Law unnaturally differs 

from the Common Law in this, and allows lineal 

Aſcenſion as well as lineal Deſcenſion in ſome 

Caſes; which, as my Lord Coke obſerves, cauſes 
ſuch diverfities of Opinions in Caſes of Deſcents 
in the Civil Law. 300: 49: b 0 

If there be Father, Uncle and Son, and the 
Son dies, the Uncle ſhall be Heir zo the Son, be- 
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caufe Inheritance cannot lineally aſcend. Co Lit. 
11. By this fonly lineal Aſcenſion in the right 
Line is prohibited, and not in the Collate- 
ral: And it is otherwiſe in Caſe of Purchaſe, as 
if a Leaſe be made ta a Son, the Remainder to 
the next of Blood, the Father in this Caſe ſhall 
have the Remainder, becauſe he is the next of 


Blood: And fo Adminiſtration may be granted 


of the Goods of a Son or Daughter to the Fa- 
ther and Mother, as next of Kin. 5 E. 6. | 

The Heir is alter ipſe, a ſecond fame, and a Son 
is a Part of the Father; he ſitteth in the Seat of 
his Anceſtor, and tho' the Father be dead, yet 
is he as it were not dead, becauſe he has left his 
Like. If a Man bindeth him and his Heirs to 
pay a Sum of Money at a certain Day, and di- 
eth; it is at the Election of the Obligee co ſue the 


Heir or Executors of the Obligor; and if the 


Executors have Aſſets in their Hands, yet may 


the Obligor ſue the Heir, becauſe he is bound 


by the Bond, and he muſt plead Riens by Deſcent. 
Plowd. 


2 . | | 
If a Rent-Charge be granted to one and his 


Heirs, he ſhall not have a Writ of Annuity 
againſt the Heir of the Grantor, altho'he hk 
Aſſets, unleſs the Grant be for him and his Heirs. 
Co. Lit. 144. And the Heir by the Grant of an An- 
nuity by the Anceſtor, ſhall not be bound, tho” 
he be named, unleſs he have Aﬀers. And it is a 
Maxim in the Common Law, that the Heir ſhall 
never be bound by any expreſs Warranty but 
where the Anceſtor was bound by the ſame War- 
ranty; for if the Anceſtor be not bound, it can- 
not deſcend upon the Heir: As if a Man make a 
Feoffment in Fee, and bind his Heirs only to 
Warranty, this js void; and the Caſe is the =_—_ 
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if a Man bind his Heirs, but not himſelf, to 
pay a Sum of Money, the Obligation is void. 
Co. Lit. 386. 31 e Gott nt 


99. Quando jus Domini Regis & Subdiri concurrunt; 
jus Regis preferri deber. 9 Co. 12. When the 
Right of the King and the Subject concur and 
meet together, the Right of the'King ought to 
be preferred. _ — 10 W909 == 

For Arrearages of Rent-Charge granted to the 
King, he may diſtrain in all other Lands of the 
Grantor. Hill. 13 E.q. As the Common Law 
cannot bind the King no more than private Cu- 
ſtoms ; if one pawn Goods where there is a Cu- 
ſtom that he that hath the Pawn ſhall hold them 
whoſeſoever's they be, until the Money for which 
they were pawned be paid; this ſhall not bind 
the King, where his Goods were pawned by a 
Stranger. And Sale of Goods made by a Stran- 
ger in Market Overt, ſhall not alter the Proper. 
ty nor bind him. Mich. 3 H. 66. 

If a Man have Wreck of the Sea, and the 
Goods of the King be wrecked, he ſhall gain no 
q Property by it againſt the King: And fo it is'6f 
; Preſcription to have Goods waved or ſtrayed: ” 


IF 31! 


100. Quando aliquid 1 probibetur & id 
er quod per venitur ad illud. ꝙ Co. 57. When an 
Thing is forbidden, that alſo is forbidden 85 
nich we come to it. 
As Confederacy and Combination to execute 
any unlawful Act, is puniſhable by Law before 
che unlawful A& is execured, the Law puniſhes 
the Combination and Confederacy to prevent the 
unlawful Act; and therefore the Commiſſion of 
Oyer and Terminer giveth Power to the Com- 
7 | miſſioners 


A 
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miſſionets to enquire of all Combinations, Con- 


ſederacies, G. Co, ibid. 


In Caſes of Routs, unlawful Aſſemblies, E 
if ſeveral Perſons meet to do an unlawful Act, 


and part without doing it; they are to be pu- 


niſhed. Dat. 3 20. Juftices of Peace, Confta- 
s, &c. are to ſuppreſs Affrays, and commit 
Offenders, & c. Lamb. 135 ba 
' Falſe Allegiance is likewiſe puniſhable ; and 
this is unde when any Perſon binds himſelf 


to another, by Obligation or Promiſe, to execute 
Acts of Diſſoyalty. | | 


101. Quando aliquid mandatur, mandatur & 
omne 7 quod per venitur ad illud 5 Co. 115. When 
any Thing is commanded, every Thing is com- 
manded whereby we may come to it. | 
In Action of Waſte, a Writ of Eſtrepment 
will lie; and when it comes to the Sheriff, by 
Virtue of it he may reſiſt thoſe which will make 
Waſte; or if he can nor otherwiſe prevent it, he 
may impriſon then : And if it be neceſſary he may 
take the Poſſe Comitatus for his Aid; tho? the Words 
of the Writ are only, that he ſhall perſonally go to 
the Meſſuage and take Order that no Waſte be 
done, hanging the Plea ; becauſe when any Thi 
is commanded, that is alſo commanded by which 
we may come to it. Co. ibid. 3 


J 


* 


In forcible Poſſeſſion the Sheriff may raiſe the 
Poſſe Comitatus to make Reſtitution; and as 
Conſtables are to ſee the Peace be kept, they 
may command others to their Aſſiſtance, &. 


102. Qui facit per alium facit per ſe. Co. Lit-258. 
What one doth by another he doth by himſelf. 
A Servant by Command of the Maſter may 
make Claim of Land for his Maſter ; and if the 


Ser- 
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Servant doth all that he was commanded, and 


which his Maſter ought to do, there it is as ſuf- 


ficient as if his Maſter did it himſelf. Co. Lit. 


258. " B+ 
; "if I declare by my Laſt Will that 4. B. ſhall 
alien my Land, and he doth ſo, it is my Aliena- 
tion by him; and if I give Authority to my Bai- 
liff to ſell my Sheep or other Cattle, and he doth 
ſo, it is my Sale by him. Plowd. 475- 
If a Man has a Bailiff or Servant, who is known 
to be his Servant, and he ſend him to Fairs and 
Markets to buy or ſell, his Maſter ſhall be char- 
ged with the Payment, if the Thing which is 
merchandized comes to his Uſe ; and ſo it is if a 
Man ſend his Boy to Market, cenſideratis conſide- 
randis. And if a Man makes another his Factor 
to buy Things for him, if he buys Merchandize 
of any, the Maſter ſhall be charged by his Con- 
tract, tho? the Goods come not to his Poſſeſſion. 
4 E. 2. by Pigot. F 25 FF 
But where a Servant borrows or receives Mo- 
ney in his Maſter's Name, the Maſter ſhall not 
be charged, unleſs it be done by his Maſter's 
Commandment, or come to his Uſe by his Con- 
ſent. Noy Max. 99. 2 | 42 
If a Servant ſelleth me Cloth and warrants it 
to be of a certain Length, the Action lies againſt 
the Maſter only, and not the Servant: And if a 
a Surgeon undertakes the Cure of a Perſon, and 
by ſending Medicines by his Servant the Wound 
is hurt aol made worſe, the Patient ſhall have 
an Action againſt the Maſter, and not againſt 
the Servant. If a Receiver make a Deputy, 
the Writ of Account ſhall be brought againſt 
the Receiver only, becauſe the Money was re- 
ceived to his Uſe. 18 H. 8. | 4 
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A Feme Covert may make Contracts to bind 
the Husband, where ſhe uſually trades by his 
Conſent; and where a Promiſe is made to the 
Wife in Conſideration of a Thing to be perform- 
ed by the Husband, if the Husband agree and 
perform the Conſideration; in Action of the 


Caſe the Plaintiff ſhall declare the Aſſumption 


to him. Ney Max. 19. 2 Inft,713. | 
If I command one to do a Treſpaſs, or to beat 
another, I ſhall be a Treſpaſſer; or if I conſent, 
for there are no Acceſſaries in Treſpaſſes, &c. 
Noy Max. 99. | | 
t tho' Things done by another are, as it 
were done by a Man's ſelf, yet corporal and 


perſonal Things cannot be done by another ; as 
Suit of Court may not be done by any other but 


the Tenant himſelf. 7 H. 4. 


103. Qui ſentit onus, ſentire debet & commodum. 
1 Co. 99. He who bears the Burthen ought to 
receive the Profit. 5 : 
, Tenant for Life, or Tenant in Dower may de- 
viſe the Corn growing on the Ground at the 
Time of their Deaths, by the Common Law : 
A Man ſeiſed of Land in Right of his Wife, who 
hath ſown it, may deviſe rhe Corn growing on 
the Ground, and his Deviſee ſhall have ir, and 
not the Wife. 7 A/. pl 19. And a Man ſeiſed 
of Land in Fee in Right of his Wite, leaſeth the 
Lands to a Stranger, and the Leſſee ſows the 
Land, and after che Wife dies, the Corn being 
not ripe; the Leſſee may deviſe the Corn, and 
yet his Eſtate is determined. 7 E. 3. POLES 

One ſeiſed of Lands in Fee, hath Iſſue a Daugh- 
ter, and dieth, his Wife Privement Enſient with a 
Son, the Daughter enters and ſows the Land, 
and before Severance the Son is born, and his 
| next 
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next Friend enters; yet the Daughter may de- 
viſe the Corn growing on the Ground. Perk 
h frm i n e det Los ; mpeg 
104. Qui ſentit commodum , ſentire debet & oni. 
5 Co. 24. He that reapeth the Profit ought to 
tan iin 1 5 lee 
If a Man bind himſelf and his Heirs in an Ob- 
ligation, or Covenant in Writing, for him and 
his Heirs, &c. the Heir after the Death of the 
Anceſtor, having the Eſtate, is by Law charged; 
and Action may be brought againſt him. 
If a Man grant a Rent-Charge for Life out of 
his Land, the Rent is behind, then the Grantor 


enfeoffs A. and the Rent is behind in his Time; 


and after A. enfeoffs B. and the Rent is behin 
in his Time, and then the Grantee dies, the Ex- 
ecutor ſhall have Action of Debt againft every of 
them for the Rent behind in their Time; for, Qui 
ſentit commodum, & c. 4 Co. 49, Fo. 1 DS 
A Leflee that hath covenanted to repair, may 
bring Action of Covenant againſt an Aſſignee 
for ſuffering a Houſe to decay; as the Leſſee 
takes upon him te bear the Charge of Reparati- 
on, the annual Rent is the leſs, which tends to 
the Benefit of the Aſſignee; and he that enjoys 
the Profit muſt bear the Burden and Charges. 
F Co. 24. | | | | 
Thoſs Perſons which enjoy Benefit by the ma- 
king the Banks of a River, are to be contributa- 
ry to the Repairs of them F Co. 100, 


log. Qui adimit Medium, dirimit Finem. Co. Lit. 
161. He that takes away the Medium or Mean, 
deſtroyeth the End. | | | 
To turn a Stream running to a Mill, is a Dif- 
ſeiſin to the Mill it (elf, and it is thereby _— 
* uſeleſs 
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uſeleſs: To diſturb one from entring on and ma- 
nuring of his Land, is a Diſſeiſin of the Land ic 

ſelf : Rod Reſcous and Replevin is a Diſſeiſin to 
the Lord, becauſe by them he is impeded in the 


S Y 


Recovery of his Rent. 5 
And ſo it is of an Incloſure, for the Lord may 


ſtreſs; and he that diſturbs a Man of. the Means, 


wy 


_ Plaintiff ſhall haye Action upon the Caſe, and 
recover his Loſs and Damages. 7 Co. iz. 
It is a Rule in Law, grounded upon Reaſon, 
that he that privately offends ſhall be more pu- 


niſhed than he that offendeth openly. 8 Co. 127. 


107. Quicquid non excutitur, juſtitia non putatur. 
6 Co.52. Whatſoever is not diſcuſſed and cried, 
N tobe reputed einn, 
If any one ſhall decree any Thing, one of the 
Parties not being heard, tho the Judge doth that 
which is right, yet hath he not done that which 
is juſt and equal. In Bagg's Cafe, the Mayor 
and Council-Chamber of Plymouth had lawful 
Authority, either by their Charter or Preſcrip- 
tion, to remove any one from his Freedom, god 

>; 1; hey 


113 A General Introduction 
they had juſt Cauſe to remove him; but as it ap- 
peared by the Return that they had proceeded 
againſt him without hearing him to anſwer to 
what was objected, the Removal was adjudged 
void and not binding. 11 Co. 99. rags 
In ancient Times when any Perſons were 
found guilty by the People, by Inqueſt, for any 
Capital Offence, the King gave Order to exe- 
cute them without any Anſwer : This Cuftom 
ſeem'd to be derived from the Power of the Dic- 
tators of Rome, who had Authority to impriſon 
| any Offender, and puniſh him with Death Ihdids 
1 Cauſa; and this was alſo a Cuſtom in France, 
| where the King ufually calling his Nobles into 
his Council Chamber, without any Form of 
Judgment, adjudged Perſons criminous by his 
own Conſcience. Forteſcne de Laud. Leg. 82. 
But King Alfred abrogated that Cuftonn in 
England, and decreed that no Appellee or Indictee 
ſhould be condemned or executed without An- 
ſwer: Our Laws are commended above all others, 
as they puniſh not the greateſt Offenders, tho' ic 
1 be for Treaſon, but by juſt and equal Proceed- 
[ ings in Law ; according to the ancient Laws of 
| England declared by the general Charter, Nulli 
vendemus, nulli negabimus ſuſtitiam & rectum. And 
King Edward the Second was condemned for pu- 
| niſhing ſome of his Nobles with Death withour 
F hearing their Caſe ; nor was the extraordinary 
| Proceeding of King Henry 8. againſt his Favou- 
1 rite Lord Cromwell thought allowable, tho? tranſ- 
j acted by Parliament; who being accuſed of High 
1 1 een. was condemned without hearing his 

nſwer. ith ; 


j 
; 
: 
| 
b 
[ 


e * 
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108. Q per me non poſſum, nec per alium. 4 
Co. 24. What I cannot do by my felf, I cannot 
do by another; | In 


| 
| 
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In Caſe of Monopolies, a Patent was granted 
by the King to Edward Darey, for the ſole ma- 
king of Cards, who made a Deputy, but it was 
held void to both: It was declared null to the 
Grantee, becauſe he was inexpert and not capa- 
ble to perform what was intended by the Pa- 
tent, and he could not make any Deputy 
to ſupply his Place; for what a Man cannot do 
by himfelf he cannot do by another. 11 Co. 
"by the Severance of the Inheritance of a Ma- 
nor, the Copy hold of the Manor is not deſtroy d; 
for in that the Lord himſelf cannot ouſt the 
Copyholder, nor any claiming under him; and 
what I cannot do, I cannot perform by another. 
4 Co. 24. Ne w_ 


109. Quod initio vitioſum eſt, tractu Temporis non 
tonvaleſcet. Co. Lit. 35. That which in the Be- 
ginning is vicious, cannot by Tract of Time be 
made good. . | 22 

If a Man ſeiſed of Lands in Fee make a Leaſe 
for twenty-one Years, rendring Rent to begin 
preſently, and the ſame Day he makes a Leaſe co 
another for the like Term, the ſecond Leaſe is 
void; and if the firſt Leſfee ſurrender his Term 
© the Leſfor, or commit any Act of Forfeiture, 
c. of his Leaſe, the ſecond Lefſfee ſhall not 
have his Term ; becauſe the Leſſor at the making 
of the ſecond Leaſe, had nothing in him but the 
Reverſion. Plowd. 432. _ „ 

A Biſhop makes a Leafe of Lands for four 
Lives, which is contrary to the Statute, tho one 
of them dies in his Life-tjme, ſo as now there be 
but three, and afterwards he dieth, yet it ſhall 
not bind the Succeſſor 5 for choſe Things _— 

ave 


a 
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have a bad Beginning cannot be brought to a 
good End. 10 Co.62, 45. IL) 

But if Ilet B. Acre by Deed indented, in which 
T have. nothing, and I purchaſe it afterwards, 
it is ſaid it may be a good Leaſe. Plowd. 344. 
Yet where a Leaſe is made for Life, the Re- 
mainder to the Corporation of B. whereas there 
is no ſuch, it is void, tho' the King doth create 
ſuch a Corporation during the particulac Eſtate: 
So a Remainder limited to A. the Son of A. B. 
having no ſuch Son, and afterwards à Son is 
born to him, whoſe Name is A. during the parti- 
cular Eſt-te, it is void; Doder. 
An Infant, or married Woman, makes a Will, 
and publiſheth the ſame; and afterwards dieth, 
being of full Age or Sole, both theſe Wills are 
void notwithſtanding. Noy Max. 4. A Feme 
Covert gives Lands deviſeable by the Common 
Law, and publiſhes her Will; afterwards the Baron 
dies, and after this the Wife dieth, the Deviſe is 
void, becauſe the Foundation, viz. the making 
and. publiſhing are void ; and Death without a 
good Beginning gives no Effect. Plowd. 344. 

If a Fine be levied wichout any. Original, it 
is voidable, but not void; but if an Original be 
brought, anda Rœtraxit entred, and after that a 
Concord is made, or a Fine levied, this is void, 
in reſpect the Truth appeareth on Record. Co. 
Lit. 352. A Feoffment is made to the Uſe of 
the Husband for Life, the Remainder to A. B. 
Remainder to the Wife for her Jointure; this is 
not a Jointure to bar Dower, becauſe it does not 
take Effect immediately after the Death of the 
Husband. Hutt. Rep. 50. 


10. Quod ef contra Rationem f illicitum. Co. 
Tit. 97. What is contrary to Reaſon is unlawful. 
L | | 
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All Poſitive Laws, which are contrary to the 
Laws of Nature and the Laws of Reaſon, are 
no Laws at all: And therefore if a Town hath 
Cuſtoms which are againſt Law and Reaſon, and 
their Cuſtoms are confirmed by Parliament, ſuch 
Confirmation ſhall not make thoſe Cuſtoms good 
and binding. Co. Lit. 110. And no Man ought, 
out of his own private Opinion, to be wiſerthan 
the Law: Neminem oportet eſſe ſapientiorem legibus, 
which is the Perfection of Reaſon. FE: 


What is inconvenient and contrary to Rea- 


ſon, is not permitted in the Law: As if a Man 
be ſeiſed of Lands in Fee-fimple, and hath Iſſue 
ewo Daughters, and the eldeſt being married, the 
Father gives Parcel of the Lands to the Baron 
wich his Daughter in Frank-marriage, and dies 
ſeiſed of the Remainder of the Lands, which 
are of greater Value than thoſe Lands ſo given 
in Marriage: In this Caſe the Baron and the 
Feme ſhall have nothing for their Property of the 
Reſidue of the Lands, unleſs they will put their 
Lands in Hotch-pot with the Siſter: And if they 
will not do it, the younger may hold the Re- 
mainder, and receive the Profits; otherwiſe an 

Inconvenience would enſue, and a Thing againſt 
Reaſon, which the Law. will not ſuffer. Co. 


L 178. 


III. Quod quiſque in tutelam corporis ſui fecerit, 
jure feciſſe videatur. Fulb. 91. Whacdberce any 


one doth in Defence of his Body, it ſeems to be 


done by Law; according to the Poet. 


Fudice me fraus eſt conceſſa Repellere fraudem, 
Armaque in Armatos ſumere Fura ſinunt. 
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It is lawful to repel Force by Force; and if any 
one beat or aſſault me, I may lawfully beat him, 
if I cannot eſcape without Blows or Wounds. I 
may beat another in Defence of my Goods, or 
Wife ; Father, or Mocher, and a Servant may ju- 
ſtify a Battery in Defence of his Maſter. Bract. 
9 E. 4 [2+ | 18 
Natural Reaſon permits a Man to defend him- 
ſelf againſt Danger; but a Defence ought to be 
unblameable, not to take Revenge, but to repulſe 
the Injury: And if a Man fight another on a 
ſudden Falling out, and before a mortal Wound be 
given on either Side, he flies to the Wall, or ſome 
other unpaſſable Place to fave his Life, and up- 
on Purſuit of the other he killeth him; this is 
Manſlaughter in his own Defence. 3 E. z. 
An Officer of Juſtice in the Execution of his 
Office is not bound to fly or go back to the Wall, 
if he meets with Reſiſtance ; for the Life of the 
Law is more favour'd than the Life of Man; and 
the Execution of Proceſs is the Life of the Law. 
9 Co. 68. | 
If a Treſpaſſer drive away my Beaſts over 
another's Ground, and I purſue them to reſcue 
them, I am a Treſpaſſer to him upon whoſe 
Ground I come; but if a Man aſſault my Per- 
| ſon, and I fly over the Ground of another, I 
ſhall nor chereby be a Treſpaſſer. Bac. Max. 29. 
Tho' in many Caſes that concern Lands and 
Goods, the Law does not allow a Man a preſent 
Remedy, and rather than ſuffer an Inconve- 
nience turneth him over to a further Remedy; 
yet if the Queſtion be of a perſonal Pain, the 
Law gives him preſent Remedy; becauſe it hol d- 
eth no Damage a ſufficient Remedy for a cor- 
poral Injury. Bac. Max. 30. 


4 8 112. Quod 
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112. Quod alias bonum & juſtum eſt, ſi per vim vel 
fraudem petatur, malum & inſuſtum eſt. 3 Co. 78. 
What otherwiſe is good and juſt, if it be acqui- 
red by Force or Fraud is evil and unjuſt. 

Forcible Entry into Houſes, Lands, & c. was 
no Crime by the Common Law, where one had 
2 Title, and Entry was lawful: But by 5 K. 2. 
None ſhall enter into Lands and Tenements but 
where Entry is given by Law. and in a peace- 
able Manner, tho' they have Title of Entry, up- 
on Pain of Impriſonment, &c. In Caſes of For- 
cible Entry, Juſtices of the Peace are to view 
the Place, commit the Offenders until they pay 
a Fine, cauſe the Lands to be reſeiſed, and re- 
ſtore the Poſſeſſion; but not enquire into the 
Title of either Party, &c. Dalt. 312. Action 
of Treſpaſs may be alſo brought for Forcible En- 
try, and treble Coſts recovered. 2 Inf. 257. 

The Common Law ſo abhorreth Fraud and 
Covin, that all Acts, as well judicial as others, 
and thoſe which of themſelves are juſt and law- 
ful, yet being mixed with Fraud and Deceit are, 
in Judgment of Law, injurious and unlawful. 
3 Co. 78. | 

A Man deviſeth Tenements to ſuperſtitious 
Uſes, and to good and charicable Uſes ; but be- 

* cauſe the good and charitable Uſes were mixt 
with the ſuperſticious Uſes, and nothing in cer- 
tain was limited to a good Ule ; it was adjudged 
that the Commixture of the evil Uſe with the 

good Uſe, infected the good Uſe and deſtroyed 
it. 4 Co. 113. | 

If a Feme have Cauſe of Dower, and by Co- 

vin ſhe agrees that the Tenant ſhall be ouſted by 

a Perſon againſt whom ſhe recovers, and hath 
Execution, her _ be adjudged againſt 

| 3 the 
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the Diſſeiſee by Diſeiſin; and ſhe ſhall not hold 
it, but ſhall be a Diſſeiſoreſs; and yet the Title 
is good, but the Covin is the Cauſe of it. Plowd. 


Tand if Iſſue in Tail, who hath good Title 
to bring a Formedon in Deſcender upon a Diſ- 
continuance, be of Covin that A. ſhall diſeiſe B. 
againſt whom he doth recover, he ſhall not be 
remitted , although his Title is good ; but, ſhall 
be adjudged a Diſſeiſor, by Reaſon of the Fraud 
and Covin. Mich. 10 H. 8. 

If a Man make a Diſſeiſin, with Intent to 
execute a Feoffment with Warranty, altho' he 
make the Feoffment twenty Months after, yet 
it is a Warranty commenced by Diſſeiſin. Plowd. 
51. 

A Preſentation obtained by Fraud, is void: 
Letters of Adminiſtration obtained by Fraud, 
are likewiſe void: Sale of Goods in open Mar- 
ket by Fraud, is not binding, &c. F. N. B. 98. 


113. Receditur a placitis Jurn, potins quam Inju- 
ria & delifta maneant impunita. Bac. Max. fr. 
Some Laws are diſpenſed with, or we ought to re- 
cede from them, rather than Crimes ſhould go 
unpuniſhed, 7 | \ | 

Ic is a poſitive Ground in the Law, that an Ac- 
ceſſory in Felony cannot be proceeded againſt 
until the Principal is cried; yet if a Perſon of 
Malice ſet a Madman upon killing of another, 
and he doth it accordingly ; in this Caſe, foraſ- 
much as the Madmanis excuſed, becauſe he can- 
not have any Will or Malice, the Law account- 
eth the Inciter as Principal, tho? he be abſent, 


rather than the Offence ſhall be unpuniſhed, 
13 Eliz. - 


ws 
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It is alſo a Ground in the Law, that Apr 
peal of Murder goeth not to the Heir, where the 
Party murdered hath a Wife; nor to the young - 
er Brother where there is an elder; yet if the 
Wife murder the Husband, as ſne is in that Caſe 
the Offender, the Appeal ſhall go to the Heir; 
and ſo if the eldeſt Son and Heir murder his 
Father, it goes to the ſecond Brother. Staundf. 
If a Man be convicted upon an inſufficient 
Indictment, and no Judgment be given upon it, 
he may again be indicted and arraigned, other- 
wiſe the Law would want its End, which pro- 
vides that no evil Deeds ſhall paſs unpuniſhed. 


Cod fe) 01:5 | | 
1 It ten Law of God that every Man ſhall re- 
ceive Judgment for his own Fact; and no Man 
is to be puniſhed for another Man's Crime: But 
in Treaſons and Felonies,a Puniſhment is in ſome. 
Caſes inflicted for the Offence of another; as 
the Sons of Rebels and Traitors are barred from 
the Inheritance of their Anceſtors, that their 
Father's Infamy may always accompany them, 
and that their very Lives ſhould be there- 
by a Puniſhment to them, to deter chem from the 
Crimes, to which they are preſum'd to be prone 
by Nature. Co. Lit. 391. 


II4. Re eſt vicarias, & miniſter Dei in Terra, 
omni quidem ſub eo, & ipſe ſuh nullo niſi tantum ſub 
Deo. Bract. c. 8. The King is the Miniſter of 
God upon Earth ; every one is under him, and 


he under none, but only God. 


And therefore all Lands in the King's Poſſeſſion 
are free from Tenure ; for a Tenant is he which 
holdeth of ſome ſuperior Lord by ſome Service, 


and the King cannot be a Tenant, becauſe he 
= ns hath 
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hath no Superior but God. 8 Co. 118. And all 
Lands are holden either mediately or immediate - 
ly of the King. Co. Lit. 1. am 1; 
Neither can the King be Joint-Tenant with 
any, tho' it be of Land or ottier Things that he 
had in his Natural Capacity, for none.canbe equal 
with him. And if ewo purchaſe Lands to them 
and their Heirs, and one be made: King, they 


are no longer Joint-Tenants, but Tenants in 


Common. 3 Elz. 339. 80 


„n 

Acts of Parliament are not binding to the 
King, unleſs they concern the Commonwealth, 
or he be ſpecially named. 1 Eliz. 223. The 
Grant of the King is taken more ſtrongly againſt 
a Stranger, and more favourable to the King, 
whereas it is otherwiſe of a common Perſon. 
Plyd. 243. And if the King granteth Lands in 
Fee, upon Condition that the Grantee do not 
alien, it is good; but void in others. 

If a common Perſon grant Rent or any other 
Thing, which lieth in Grant only, without Li- 
mitation of any Eſtate, by the Delivery of the 
Deed only, a Frank- tenement ſhall paſs: But if the 
King grant Rent or Land without the Limitation 
of any Eſtate, the Grant is meerly void for In- 
certainty, and the Grantee ſhall not be Tenant 
at Will. Davis, 45. : 

No Preſcription of Time runs againſt the 
King : Asif Rightof wer rumen to the King, 
and the Diſſeiſor dieth ſeiſed, it ſhall not take 
away the Entry of the King Plowd. 243. 

The King may grant a Thing in Action, which 
another cannot: If two be indebted co the 
King, and the King releaſe to one, it ſhall not 
diſcharge che other; and if a Releaſe be made 


by him'of all Demands, the Right of Inheri- 


cance ſhall nor be releaſed. 6 H. 7. 
1 nn The 
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The King ſhall take Advantage of a Condi- 
tion broken without Demand; whereas a com- 
mon Perſon who claimerh under the King, can- 
not re- enter for Non- payment of Rent without 
Demand made: The King may diſtrain for the 
whole Debt of one Tenant, where the Eſtate is 
let to ſeveral. The Sale of the King's Goods 


will not alter his Property; and no Entry ſhall 


bar the King. | 

The Prerogative of the King, by the Com- 
mon Law, as vir Hwy Finch obſerves, is ſo 
large that you ſhall find that to be Law almoſt 
in every Caſe of the King, that is Law in no 


| Caſe of the Subject: And Sir Fobn Davis tells us, 


That the Common Law of England excells all 
other Laws in upholding a free Monarchy, by 
exalting the Prerogative Royal, and at the ſame 
Time maintaining the Liberties of the Subject; 
For tho' the Common Law allows ſo many Pre- 
rogatives to the King, yet they ſhall not injure 
others: As if a Man have Jewels in Pawn for 


10. and he that putteth them in Pawn is at- 


tainted, the King ſhall not have the Jewels un- 
leſs he pay the 10 J. Plowd. 487. 

All Eftates for want of Heirs, or by Forfei- 
ture, eſcheat to the King as Lord Paramount ; 
and the King, as Father of his People, hath the 
Cuſtody of the Perſons and Eſtates of ſuch as 
for want of Underſtanding cannot govern them- 
ſelves, as Ideots, Lunaticks, Cc. | 

Debts to the King are to be firſt ſatisfied ; 


and until his Debts be paid, he may protect 


the Debtor from the Arreſt of others. No 
Man can declare againſt the King, but he 
muſt ſue by Petition. Plowd. 241. And in a 
Writ of Error upon falſe Judgment given for 
the King, no Scire facias ſhall go forth, Ad 


ati- 
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audiendum Errores, for the King is ſuppos'd al- 
ways in Court; and this is the Cauſe that the 
Form of Entry in all Suits for the King, is in 
the Name of his Attorney General. F. N. B. 21. 
The King is the Fountain of Juftice ; and 
we have no Interregnum in this Kingdom, ac- 
cording to the Maxim, Regem Angliæ nunquam 
Mori. The King of England never dies; and 
therefore the Death of the King is in Law call'd 
the Demiſe, becauſe that by it he demiſeth or 
leaveth his Kingdom to another, and fo the 
Dignity has perpetual Duration. Phowa. 177. 


115. Salus Populi eff ſuprema Lex. 11 Co. 13. 
The Health and Welfare of the People is the 
chiefeſt Law. | 

In Caſes which are for the publick Good of 
the People, a Man may juſtify doing of a 
Wrong. As in Time of War, a Man may ere& 
Bulwarks on another Man's Lands ; and before 
the Statute of N Charta, the King might en- 
ter into another's Woods, and cut the Trees for 
Reparations of Caſtles, &c. Plowd. 322. 

A Man may juſtify the raſing of an Houſe 
that is burning, for the Safeguard of the neigh- 
bouring Houſes: And if a Sheriff purſue a Fe- 
lon to an Houſe, and to apprehend the Felon 
he breaks open the Door of the Houſe, he may 
juſtify ir, becauſe it is for the Good of the Pub- 
lick, that Felons ſhould be taken; but it is other- 
wiſe in Caſes of common Arreſts for Debt, 
Treſpaſs, &c. becauſe theſe are of a private 
Nature, and not for the Good of the Common- 
wealth in general. Plowd. ibid. 

Valuable Things for the Benefit and Mainte- 
nance of Trade, which by Conſequence are for 


the Good of the Publick, and are in any _ by 
U- 


to the Common Law. 123 
Authority of Law, ſhall not be diſtrained; as 
an Horſe in an Inn, Materials in a Weaver's 
Shop for making of Cloth, Sacks of Corn in a 
Mill, Market, Gc. And no Man. ſhall be di- 
ſtrain'd for the Inſtruments of his Trade or Pro- 
feſſion, as the Axe of a Carpenter, Books of a 


Scholar, &c. when other Goods may be taken. 
Co. Lit. " 2 if = | 


116. Sepe locus in delicto auget vel minuit culpam. 
Reg. J. C. The Place doth often augment or 
diminiſh the Crime. 

If a Man ſtrike another in Veſtminſter-Hall, 
or the King's Palace, &c. or ſhall draw a Wea- 
pon only, ſitting the Courts, &. it aggravates 
his Crime ſo far, that he ſhall have his right 
Hand cut off, and his Goods and Chattels for- 
feited, &c. Taking Goods out of any Church 
or Chapel is Sacrilege, and a Felony more hei- 
nous than uſual: And by the Laws of King Al- 
fred, thoſe who ſtole any Thing out of a Church, 
were to reſtore the Value, and have that Hand 
cut off which did the AR. | 

To kill the King's Chancellor, Treaſurer, 
Juſtices of Aſſiſe and Oyer and Terminer, &c. be- 
ing in their Places, and doing their Offices, is 
High Treaſon. Dalt. 226. And by a late Sta- 
tute to aſſault a Privy Councellor in the Execu- 
tion of his Office, is made Felony. | 

But by the Place Crimes are ſometimes dimi- 
niſn'd; as if two Men tilt in the Preſence of 
the King, or two Maſters of Defence fight their 
Prizes on the Stage, and they kill one another, 
it is not Felony, Hob. Rep. 89. 


117. Semel 
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117. Semel malus ſemper praſumitur eſſe malus.. 
Reg. J. C. Thoſe who once are evil are always 
preſumed to be ſo. XY | 
But according to the Civilians this is to be un- 
derſtood, in eodem genere Mali, in the ſame kind 
of Evil; as iif a Soldier hath behaved himſelf 
ill, he is no more to be truſted ; and perjured 
Perſons who have once forſworn themſelves, 
and thereof are convicted, cannot be afterwards 
admitted to give Teſtimony in any Cauſe. _ 

This is holden both in the Civil Law and the 
Common Law; and no infamous Perſons, as if 
one be attainted of falſe Verdict, or of Conſpi- 
racy at the Suit of the King, convicted of For- 
gery, Felony, has ſtood on the Pillory, ec. will 
be admitted as Evidence, becauſe they have once 
offended. Co. Lit. 6. | 

And in what a Man offendeth, in the ſame 
by Right he is to be puniſhed. If a Keeper 
kills any Deer without Warrant, or cuts any 
Trees or Underwoods, and convert them to his 
own Uſe, it is a Forfeiture of his Office; and 
the Reaſon why the Office ſhall be forfeited, is 
becanſe in that one offends, in that he ſhall 
be puniſhed, Cc. t | 


118. Semper qui dolo ſeri quo minus haberet, 
pro eo babendus eſt ac ſi babet. Reg. J. C. Always 
whoſoever ſhall give or grant any Thing by 
Fraud, whereby he may ſeem not to have it, 

ſhall be eſteemed as if he hath it. 
If a Man by Fraud make a Deed of Gift of 
all his Goods to one of his Creditors, to deceive 
the reſt, the Gift is void. Stat. 13 Elix. In Debt 
againſt an Heir upon an Obligation, the Defen- 
dant pleaded Riens per Deſcent; the * 11 
plied, 
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plied, That he had Aſſets in ſuch a Place, and 
gave in Evidence, that the Father died ſeiſed of 
Lands in Fee; the Defendant ſaid, That he 
aliened before the Writ, the Plaintiff averr'd 
by Covin, and proved that it was done b 
Fraud, whereupon it was refolved to be void. 
F Co. 60. 3 5 
Fraud may be well given in Evidence, for 
the Eſtate as to the Creditors ſhall be void; 
and the Statute ſhall be favourably conſtrue 
to ſuppreſs the Fraud. A Deed of Gift was in 
Part adjudged frandulent, becauſe an unuſual 
Clauſe was inſerted in it. 3 Co. 81. Twin's 
Caſe. ener | 8 es 
And Gifts made in ſecret are always ſubject 
to the Suſpicion of Fraud, which was one of 
the Reaſons alledged in Twin's Caſe. The Af 
ſignment of a Leaſe was taken to be fraudulent, 
| becauſe it was delivered in a fecret Manner. 
j 6 Co. 72. Burrel's Caſe. | 


3 119. Si Mulier Nobilis nupſerit ignobili, definit 
eſſe Nobilis. 6 Co. 53. If a Noble oman mar- 
ry an ignoble Man, ſhe ceaſeth to be Noble. 

If a Baroneſs marry any Perſon under the 
Degree of a Baron, by ſuch Marriage her Dig- 
nity is determined ; but this is underſtood of a 
Woman that hath attained her Nobility by 
Marriage only; for if a Woman be Noble 
by Diſcent, as a Dutcheſs, &c. tho? ſhe marry 
one under the Degree of Nobility, yer her Dig- 
nity and Title fhall remain as it is annexed to 
her Blood. , 

A Dutcheſs by Marriage, marries a Baron of 
the Realm, ſhe remaineth a Dutcheſs and loſeth 
not her Name, becauſe her Husband is Noble. 
Co. Lit. 16, And others Noble by Marriage, 

| who 
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who afterwards marry thoſe as are under the 
Degree of Nobility, are their Titles given by 
the Curteſy. rite 284 


120. Summum jut, ſumma injuria. Plowd. 160. 
The Rigor of the Law is the Extremity of In- 
jury. x *- 
1 | if 2 Man make a Leaſe to another of a Meſ- 
ſuage, ſo as he may make his Profit within, tho 
he hath full Power to procure: his Profit, yet he 
cannot purſue it ſo far as to commit Waſte; for 


the Intent was not ſuch, and to- purſue the 
Words would be ſummum jus. J 


And for the ſame. Reaſon, the Executor of | 


Tenant for Life, ſhall have reaſonable Time 
to remove his Goods after his Deceaſe, where 
immediate Poſſeſſion of the Eſtate belongs to 
him in Reverſion, &c. Plowd.. * . 

If a Man ſeiſed of Lands in Fee hath iſſue 
two Sons, the eldeſt Son goes beyond Sea, and 
on common Fame that he is dead, the younger 
Brother is taken for Heir; the Father dies, the 
Fog Brother enters as Heir and alienates the 


and with Warranty. He dies without Heir, 


and afterwards the elder Brother comes and 
claims the Land as Heir to his Father : In this 
Caſe, by the Common Law, the eldeſt Brother 


ſhall be barred by the Warranty of the younger 
Brother. 


121. Tempora mutantur, & nos mutamur in illis. 

6 Co. 78. Times and Seaſons are changed, and 
ſo in them ace we. | 
This relates chiefly to our Conſtitution and 
the Laws of Government, which are ſubject to 
Mutations with the Times; and my Lord Bacon 
tells us, there is no humane or poſitive Law that 
is 


' 
| 


1 "ey 12 1 3 n. 


tothe Common Law. 229 


is perpetual. In Matters of a private Nature, 
at the Common Law upon a Fine, the Party 
had a Year and a Day only to make his Claim, 
but now by the Statute he hath five Years, &c. 
And many and continual are the Mutations of 
Law. | 8 he 
And Time is the Conſumer of all Things. 
A Man makes a Leaſe for Years to another, 
and after the Term is ended, the Remainder to 
a third Perſon, the Reverſion is good; for it s 
certain enough that every Term ſhall end, Tem- 
pus edax rerum. 3 Co. 21. | 


122. Theſaurus competit Domino Regi, & non Do- 
mino Libertatis, niſi ſit per verba ſpecialia. Fitz. Coro. 
281. By the Common Law Treafure belongs to 
the Lord the King, and not the Lord of the 
Liberty, unleſs it be by ſpecial Words. - 

Adriauus Ceſar made a Law, that if any Man 
found Treaſure in his own Ground, himſelf 
ſhould have it; if in another Man's Ground, he 
ſhould give half to the Owner of the Soil; and 
if in a publick Place he was equally to divide ic 


with the Treaſury. But the Civil Law hath 


long fince transferred it to the Prince, and with 


this agrees the Common Law, which holdeth 


that Treaſure hid in the Earth, and Coin, tho? 
not hidden, being found, is the King's which 
we call Treaſure-Trove; Stawndf. 10, 27. 
The Reaſon why ſuch Treaſure belongs to 
the King is, becauſe the Owner of the Thing doth 
not appear to make out his Property, and it is 
uncertain whoſe it is: And it is a Maxim in all 
Nations, that in Caſes doubtful it is always pre- 
ſumed and taken for the King. 22 Aſſ. pl. 19. 


Mines 
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Mines of Gold and Silver by the Law of Na- 
tions, as well as the Common Law, belong to 
the King or Prince; for to whom ſhould Gold 
and Silver appertain, but to him that hath Au- 
thoricy to coin it as his own- In the Caſe be- 
tween the Queen and the Earl of Northumberland, 
the Grant was omnium & ſingularum Minerarum, 
upon which Wray made this Diverſity, that there 
are two Sorts of Mines, Mines Royal and baſe 
Mines; and Mines Royal may be ſubdivided 
itito two other Kinds, thoſe which contain in 
them Gold or Silver entirely, or which have 
Braſs or Copper in them, and ſome Veins-of 
Gold intermixt, both whereof belong to the 
Prince ; for the Gold, as the more worthy, 
draws to it ſelf the leſs worthy : But ſuch as 
have in them meerly Braſs, Copper, or Lead, 
may belong to a Subject by ſpecial Title. 
And a Royal Mine may by Grant of the King 
be ſever'd from the Crown, by apt Words, 
but not by the Words of all and fingular Mines. 
Plowd. 333. Og = 
By Stat. 1 V. & M. no Mine of Copper, Tin, 
c. ſhall be adjudged a Royal Mine, tho Sil- 
ver, &c. be extracted: And by 5 M. & M. Per- 
ſons having Mines of Copper, Tin, &c. are to 
enjoy them, tho' claimed to be Royal Mines, 
but the King may have the Oar (except in De- 
von and Cornwall) paying to the Owners 161, 
per Ton for Copper, Lead 9/1. per Ton, Tin 
O5. c. 5 | | 
f. The Sea is under the Dominion of the King 
of England, and is his proper Inheritance ; and 
therefore the King ſhall have the Land gaind 
out of the Sea. Pyer 226. Alſo the King ſhall 
have the great Poſſeſſions of the Sea, as Whales, 
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Sturgeons, Cc. and no Subject can have them 
without ſpecial Grant. Samdf 37, 38. But Trea- 
ſure found in the Sea, the Finder ſhall have its All 
Havens and Ports appertain to the King, becauſe 
he is Cuſtos totius Regni. F. N B. 113. And by the 
Common Law, every navigable River, ſo high as 
the Sea floweth and refloweth; is Humen Regale 
and the Piſcary of it is Royal Piſcary, and be- 
longeth to the King by his Prerogative ; but ii 
any other River not navigable} the piſcaty 'be- 
longs to the Tertenants of either Side the Ma. 
ter, who have an Intereſt of Common Right. 

1 


4 
g £ 


o 


e 
The Whole is preferred before either Part.. 
The Blood which is between every Heif and 
his Anceſtor, maketh him Heir, for without 


Blood none can inherit; and therefore it is 


great Reaſon, that he who hath the whole and 


entire Blood ſhall inherit before him who-obatts 


but Part of the Blood of his Anceſtor: Theres 
fore Bra#in ſaith, That from the double Right 
of Blood, as well on the Part of the Father, as 
on the Part of the Mother, a Siſter is a nearer 


Heir than the Brother by another Wife; and 


Britton confirms this, by declaring that the Right 
of Blood in this Caſe makes the Female to ex- 
clude the Male. Co. ibid. d e Jo 
By the Common Law of Eagland, if à com- 
mon Perſon have Iſſue by one Wife a Son and 4 


Daughter, and à Son by another Wife, and 


dieth ſeiſed of Lands in Fee · ſimple; the Siſter 
of the whole Blood ſhall inherit, and not the 
Brother of the Half. blood, if the eldeſt Son ha- 
ving entered on the Land, dies without Iſſue. 


3 Co. 40. 2 
| K I24. Ub; 
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124. Ubi major Pars eff, ibi eſt totum. Where 
the major Part is, there is the Whole. 

The Dean and major Part of the Chapter 
make the Corporation, and their Act is the Act 
of the Corporation, tho the reſt do not agree 
to it; this is agreeable to the Canon Law, 
which ſaith, that the Authority and Power of a 
Chapter conſiſts in the greater and ſounder Part; 
and the whole Chapter is ſaid to do what the 
major and founder Part doth, | 

But the major Part ought to fit in one Place, 
and be preſent at one Time, otherwife it may 
be called an Aſſent, and not a Conſent, where 
the Leafe ought to be confirmed by the Aﬀent 
and Conſent of the Dean and Chapter; for as 
the Body natural cannot make any perfect Act 
if it be diſmembred, no more can a: Body Poli- 
tick, but the Perſons which are Members of it 
ought to be capitulariter congregati, in a certain 
Place, otherwiſe if they are diſperſed in ſeveral 
Places, that which they do ſhall not be ſaid 
to be the Act of the Corporation, but factum 
fengulorum. The Confent of the Corporation or 
major Part of the Chapter is expreſs'd by fixing 
of the Seal; and this Conſent is the Will of 
many join d together. 14 H. 6. Davis Rep. 48. 
The major Part of Electors make the Election 
of Members of Parliament. The Conſent of 
the major Part of any Corporation ſhall be bind- 
ing in making By-Laws; (but they may not 


make any Ordinances to the Diminution of tge 


King's Prerogative, or againſt che publick Good, 
Cc. under the Penalty of 40 l.) And Commoners, 
Cc. may make By-Laws, and the Conſent of 
the major Part ſhall bind the others. 19 H. 7. 
8 Ed. 3. | | 

Bo 4.5 125. Ne- 


to the Common Law. 13 


125. Veritas nibil veretur niſi abſcondi. 9 Co. 20. 
T th feareth nothing but to be concealed. 
Truth is nothing elſe but an Affection of 
Speech and Actions agreeing with the Mind, 
and is properly called Veracitas, that is, a Speak - 
ing of Truth. Of this Truth is it to be under- 
ſtood, that it is afraid of nothing more than to 
be obſcured; and the Law will never permit 
Fraud to ſuppreſs Truth, where it can be diſco» 
vered; (unleſs they are deſignedly mix d) and in 
all Caſes it labours to make a Diſcovery, and to 
cenſure the Corruption. Plowd. 097 
As if there be Lord and Tenant by Fealty 
and Rent, and the Tenant makes a' Leaſe for 
Years, and the Leſſor having made Fealty and 
paid the Rent conſtantly, yet the Lord diſtrain- 
eth the Cattle of the Leſſee for the Rent, where 
in Truth nothing is behind, and avoweth upon 


a meer Stranger, who never had any Thing, 


as if he were his very Tenant, for Arrearages 
of Rent; this falſe Avowry of the Lord upon a 
Stranger ſhall not hurt the Leſſee againſt the 
Truth of the Caſe, but upon fpecial Mattet᷑ diſ- 
clos'd he ſnhall have Aid of his Leſſor, who is 
the true Tenant; and therefore if the Leſſee in 
ſuch Caſe alledge, that his Leſſor was and ſtill 
is ſeiſed of the Tenancy in his Demeſne as in 
Fee, and ſo holdeth it of the Lord by the Ser- 
vices, &. (of which Services the Lord hath 
been, and yet is ſeiſed by the Hands of che 
Leſſor) that the Tenant hath leaſed the Land 
to him, and that the Lord hath charged the 
Plaintiff unjuſtly to avow upon one who hath 
nothing in the Tenancy, wherefore he prays 
in Aid of the Leſſor; in this Caſe upon the ſpe - 
dial Matter he ſhall _ for that — 

- $ 
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his Leſſor he cannot plead this Matter in Abate- 
ment of the Avowry, neither ſhall the Lord be 
compelled to avow upon the Leſſor; and the 
falſe Avowry of the Lord ſhall not hurt the 
Tenanc contrary. to the Truth of the Caſe, for 


Truth feareth nothing but to be cancealed, and 


the Law. will never allow Falſity to ſuppreſs a 
Truth. 9 Co. 20. 5 33 

The Statute 1 H. 7. which gives a Writ of 
Formedon in the Remainder againſt the Pernors of 
the Profits of Lands, was, made for the Suppreſ- 


ſion of Fraud and Advancement of Truth: 


And a Feoffment made to Perſons unknown, to 
defraud them who had :Righe to the Land is a 
great Covin and Deceit in Law; and therefore 
4 Scire facias to execute a Remainder, ſhall be 
maintainable againſt Petnors of the Profits. 
Plwad. 59. W HED 1780 513 11 
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126. Vigilantibus non Dormientihus Leges ſulue- 


niunt. Plowd. 357. The Laws help thoſe as are 


watchful, and not thoſe as are ſleepy and negli- 
gent. I 2 ui ien eee 
If you diſſeiſe me of my Land, and then ano- 


ther brings a Writ of Right againſt you, and 


you join the Miſe upon the meer Right, if you 
make Default after the Miſe joined, he ſhalſ re- 
cover to him and his Heics for ever, diſcharged 
of you and your Heirs for ever; and if: I do 
not lay my Claim within a Year and a Day, 


by the Common Law I am barr'd for ever; for 


on- claim by a Year and a Day, upon a Reco- 
very by Default where a final Judgment is given, 
was a good Bar at Common Law; and we are 
to be watchful. 5 E. 3. 1 
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Where a Wife is diſſeiſed, and a Deſcent is 
caſt during the Coverture, it bars her not of her 
Entry after her Husband's Death; but if a Feme 
ſole be diſſeiſed, and then takes an Husband, 
there a Deſcent during the Covertute takes 
away her Entry; for it was her Folly to take 
ſuch an Husband, that enter d not in Time. 
u ee 4 2 


127. Vir & Uxer ſunt quaſi units 'perſona, quia 
Caro una & Sanguis unus. Brat. Co: Lit. 187. 
The: Husband and Wife are but one Perſon in 
2 becauſe they are one Fleſh and one 


If a joint Eſtate be made to the Husband 


and Wife, and to a third Perſon, the Husband 


and Wife ſhall have only one Moiety, and the 


third Perſon the other Moiety, becauſe the Huſ- 


dand and Wife are but one Perſon in Law; ſo if 


an Eſtate be made to the Husband and Wife, 


and to two others, the Husband and Wife ſhall 
have but the third Part. Lit. MST 


A Feoffment is made to a Man and Woman, 


and their Heirs, wich Warranty; they inter- 


marry, and after are impleaded, and recover in 
Value, Moieties ſhall not be between them; 
for tho? they were ſole when the Warranty was 
made, yet at the Time when they recovered 


and had Execution, they were Husband and 


Wife, at which Time they cannot take by 
Moieties. Plowd. 483. BY 

At the Common Law, a Man during the Co- 
verture, could neither in Poſſeſſion, Reverſion 
or Remainder, limit an Eſtate to his Wife; but 
by Statute 27 H. 8. a Man may covenant with 
others to ſtand ſeiſed to'the Uſe of his Wife, or 
= make 


make any other Conveyance to the Uſe of his 
Wife; but he may not covenant with his Wife 
to ſtand ſeiſed to her Uſe, for they are one 
Perſon in Law. A Man may deviſe Lands by 
Will to his Wife, becauſe the Deviſe doth not 
take Effect till after his Death. Co. Lit. 112 

An Action of Debt lies againſt the Husband 
for Goods delivered or ſold to the Wife; for 


the Law preſumes they muſt come to the Uſe 


and Poſſeſſion of the Husband, and the Huſ- 
band and Wife are but one Perſon. Pract. Reg. 
102. But the Wife may not make any Contract 
or Agreement without the Conſent of the Huſ- 
band; (except it be for neceſſary Apparel, 
Goods for her Family, &.) And if ſhe bargain 
and ſell any Goods, if the Buyer knows her to 
be a Feme covert, the Contract ſhall be void, 
unleſs it be for ſuch Things as ſhe uſually trades 
for by the Conſent of her Husband. 2 Co. Inf. 
713. And in Caſe of Baniſhment of the Huſ- 
band, a Feme covert may act as lawfully as the 
Husband might if he were not dead in Law. 
Stat. Weſtm. 2. c. ED | $594 

If a Woman ſole be indebted, and then take 
Husband, it is now become the Debt of the 
Husband and Wife, and both are to be ſued for 
it; but after the Death of the Wife the Huſ- 
band is not liable, unleſs there be a Judgment 
obtain'd againſt them both during Marriage. 
Pract. Reg. 105. If a Woman marry with her 
Debtor, the Debt is extinct: And a Wife ſhall 
not be ſued for a Husband's Debt. Noy Max. 
19. 

A Wife can never anſwer in any Action 
without her Husband; and if upon Action of 
Treſpaſs the Wife comes in upon a Cepi Corpus, 


and 
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mence an Action of Treſpaſs. 3 Co 113. 
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and the Husband doth not appear, ſhe myſt be 
ſet at large without any Mainpriſe, till he 
Husband doth appear; but he appearing, may 
anſwer without her, and therefore a Protection 
caſt by the Husband ſerveth for the Wife allo. 
Finch 414. nat, 0 Si LE” 
A Man muſt anſwer for the Treſpaſſes of his 
Wife; and if a Feme covert ſlander any Perſon, 
the Husband and Wife muſt be ſued for it: But 
for ſcandalous Words againſt a Man and his 
Wife, the Husband may proſecute one Action 
alone for his Slander, and afterwards join in 
an Action with his Wife for hers. Style Rep. 
11 | 
If a married Woman be aſſaulted and 
beaten, if the Husband is thereby depriv'd of 
her Service or Converſation, he alone may com- 
A Husband hath Power over his Wife's Per- 
ſon ; but if he threaten to kill her, &c. ſhe may 
_ him find Security for the Peace. F. N. B. 
o. | | | 
A Husband and his Wife are ſo much ac- 
counted one Perſon in Law, thar ſhe cannot be - 
roduc'd as an Evidence for or againſt her Huſ- 
and, unleſs. it be in criminal Caſes, ſuch as 
Treaſons, &c. e Ree TT 
The Husband is the Head 7. .the Wife, and 
all Things which are the Wife's are the Huſ- 


band's; ſo that by Marriage with a Wo- 


man who hath an Eſtate in Freehold, a Man 
galneh ſuch Eſtate in Freehold ; if ſhe have a 

erm of Years, he is poſſeſſed in her Right, 
and hath Power to Let it; and if ſhe have 
Goods and Chattels by the Intermarriage they 


immediately become the Husband's. Co. Lit. 357. 
K 4 | The 
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The Husband hath Power to diſpoſe of 
Things in Action, and his Releaſe of an Obli- 
ation made to the Feme, or where Goods were 
taken from her whilſt ſhe was ſole, ſhall be 
good againſt the Wife; but if he die without 
making ſuch a Releaſe, the Wife ſhall have an 
Action upon the Obligation, and not the Exe- 
cutors of the Husband. 39 H. 6. 
And if an 2 made to a Feme becomes 
1767.5 during Coverture, and afterwards. the 
ife dies, the Husband ſhall not have Action of 
Debt upon it, becauſe it was a Duty to the 
Feme, and a Thing in Action before Marriage; 
but it is otherwiſe, where Rent is arrear. F. N. B. 
., 3 ah | | 
Where a Wife hath a Term of 'Years, the 


Husband cannot deviſe it to another by Will, or 


grant à Rent-charge out of it, for ſhe had an 
zſtate in it before, and ſo hath at the Time of 
is owt - and ſhe ſurviving is remitted to the 
Term, whereupon ſhe ſhall avoid the Rent- 
charge. 14 Eliz. Plowsd, 418. | 
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If Husband and Wife bargain and ſell the 


tance be an Agreement to the a oo The 


or come by Compulſion of the Husband. Of: 
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For this Reaſon the Writ- Cui in Va 18 gi- 
ven to the Wife by Law, for the Recovery 


of her Land after her Husband's Death, he- 
ing alien d by him. And in many Caſes, the 


Law helpeth the Wife, becauſe ſne is under ithe 
Power of her Hisband; as if Baron and Feme, 
in Right of the Wife, have Title to enter into 
Lands, and the Tenant dies ſeiſed, the Entry of 
the Husband upon the Heir which is in by De, 
ſcent, is taken away; but if the Husband die, 
the Wife or her Heirs may enter upon the flue; 
for the Laches of the Husband ſhall not turn to 
the Prejudice of the Wife or her Heits. Lit. Ten. 
235: But it is otherwiſe if the Wrong be done 
to the Feme before Marriage; and if it be for 
the Performance of a Condition annexed to the 
Eſtate; as where a Feoffment is made to the 
Feme, reſerving Rent, and for Default of Pay- 
ment a Re- entry, in that Caſe the Eaches of 
the Husband ſhall bar the Wife for ever. Co. 
Lit. 24. | 


128. Valuntas reputabatur pro Facto. Bracton. 


The Will ſhall be taken for the Fact. 


In ancient Times the Will was ſo material in 


felonious Attempts, that it was reputed the Fact 


it ſelf; as one intending the Death of another 
Man, wounded him ſo grievoyſly that he left 
him for dead; and afterwards he fled for the 
ſame, and the wounded Man reviv'd; it was 
adjudged to be Pelony, in ſo much that the Will 
appear'd to have kill'd him. Bracton. 1 E. 3. But 
this Law is not now in Force, for a Man muſt 


be dead indeed before it is adjudg'd Felony ; and 


tho che Will be wanting, the evil Deed is al- 


ways Felony. = 


*n 
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An Apprentice: endeavouring - to ſteal the 
Goods of his Maſter, came to his Maſter's: Bed 
where he lay aſleep, and with a Knife attempt- 
ed with all his 'Force to have cut his Throat ; 
and thinking he had done it, he fled; where- 
upon the Maſter cried out, and his Neighbours 
apprehended the Youth; and all this being 
found by ſpecial Verdi&, he was adjudg'd to be 
hang d. 3 If. 5. e eee e 
In other Caſes, if no Place be limited for 
Payment of Money due on a Bond, and the 
Obligor at or after the Day of Payment, meets 
with the Obligee accidentally, or otherwiſe, 
and offers to tender him the Money, but he 
goes away to prevent it, it is ſaid the Obligor 
ll be excus d, becauſe he has us d his Endea- 
vour. 8 E. 4. | N VE 4 
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LAW of ENGLAND, 
e i oy 


References to Stautes in all Caſes, Ge. 


XTEXxT to Maxims of the Law, I ſhall 
INexamine into its particular De; which 
. chiefly conſiſts in the two Things following, viz. 


1. To ſecure Men's Perſons from Death and 
Violence, and protect them in their ſeveral 
Stations. | 1 

2. To ſecure and diſpoſe of the Property of 

their Lands, Goods, and Chattels, &c. 


The 


1% A Seneral Introduction 
The Crimes that affect Life, and the Secu- 


rity of what we enjoy, which the Law calls 
Capital, may be divided under three Heads, 
Treaſon, Murder, and Felony. 

High Treaſon is defin'd to be an Offence com- 
mitted againſt the Security of the King and | 


# 


1 
8 


Kingdom; and relates to the Life of the King 
or Queen, Cc. levying War, counterfeiting the 
Great Seal, the King's Coin, & whifh are 
Treaſon by the Common La. 

By the Statute * 3- to compaſs or ima- 
gine the Death of the King, Queen or Prince, 
or to deflower the King's Wife, or his eldeſt 
Daughter unmarried, or his eldeſt Son's Wife ; 
or levy War againſt the King in his Realm, ad- 
here to his Enemies, counterfeit his Great Seal, 
Privy Seal, or Money, or wittingly bring falſe 
Money into this Realm, countorfeited like the 
Money of England, and utter the ſame; to kill 
the King's Chancellor, Treaſurer, ec. in the 
Adminiſtration of Juſtice, are declard High 
Treaſon ; which I ſhall creat of as follows: 


— 33 1 EST. 7 I 1 £4 in 315. ; 
1. Tredſon againſt the King's Perſon. 


Intending Death or bodily Harm, .maiming, 
wounding, or a Reſtraint of the King's Perſon, 
Sc. And ſuch Intention declar'd by Printing, 
Writing, or Speaking, the Offenders ſhall be 
adjudg'd Traitors. 13 Car 2. And if any one 
ſhall ſend to a foreign Prince to invade the 
Kingdom, ſhall aſſemble the People together to 
take the King into Cuſtody, provide Arms to 
kill che King, or ſend Letters to excite wicked 

- People 
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people to do it; or ſhall be guilty of any open 
Act, ſhewing a Deſign to ; ſe or impriſon 
the King; upon Proof made of Words, ſignify- 
ing to what Intent ſuch Acts were done; theſe 
and ſuch like are a ſufſicient Declaration of com- 
paſſing or imagining the Death of the King, 
and are Overt Acts to make a Man guilty of 
High Treaſon. 3 97 N 5h; FA 

In former Times to compaſs the Death of 
the King's Father, or Uncle, &c. was High 
Treaſon. If a Queen, Wife to a King regnant, 
compaſs the Death of the King, and declare the 
ſame by ſome Overt AR, ſhe is guilty of Trea- 
ſon as well as any other Perſon; and if the 


Husband of a Queen regnant compaſs 


” 


her 
Death, and the ſame appears by Overt Act, he 
is guiley of Treaſon; for ſhe is in many re 5 
adjudgd a diſtinct Perſon by the Commat 
Law. Britton, c. 8. But a Man — 5 of bis 
Reaſon, as one Non compos Mentis, cannot be 
guflty of High Treaſon without uſing Violen 
upon the King or Queen's Perſon, Ce. 
For a Man to ſay that he will be, ing alt . 
the i King's Death, hath been adjudged. Treafon, 
Seat. 13 H. 8. Duke of Buctingbam 5 Caſe. And 
to propheſy when the King ſhall die, hath been 
adjadged Treaſon; for this may imply, Know- 


ledge of a Conſpiracy. ' Roll. Rep. 88. 


It any Perſon ſhall malicioufly. adviſedly, ot 
directly, by Writing 1 declare or af- 
firm, that the King is not lawful King, or that 


the pretended Prince of Vules hath any Title to 
the Crown, or that any other Perſon, hath 4 
Right to it, otherwife than according to the 
Act of Settlement; or that the Kings and 
Queens of England are not able by the Autho- 

— 4 rity 


- N 
1 ; 
. nee 2 


rity of their Parliaments to make Laws ſufſi - 
cient. to limit and bind the Crown, he ſhall be 


guilty of High Treaſon. And Preaching, Teach- 
ing, or adviſedly Speaking, G. incurs the Pe- 
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nalty of a Præmunire. 4 & Annæ. 311 bor 
Hindering any Perſon who ſhall be next in 
Succeſſion to the Crown, for the Time being, 
from coming to the Crown, is made High 
Treaſon. | NN 2 i 


2. Treaſon in levying War againſt the King, adhering 
to bis Enemies, &c. 1 
By the Common Law, levying War againſt 
the King was likewiſe Treaſon: But as in Caſes 
of Treaſon there muſt be an Overt Act, a Con- 
iracy or compaſſing to levy War, is no Overt 
„ unleſs. a War is actually levied: But if a 
War is actually levied, then the Conſpirators 
are all Traitors, tho' they are not in Arms. 
And tho compaſſing co levy War is no Overt 
Act, unleſs a War is levied; yet the Meeting 
and Conſulting to levy War only, will be a 
ufficient Overt Act to prove the compaſſing 
and imagining the Death of the King. 13 Eliz. 
Bra8. I. 3. „ 
If two or more conſpire to levy War, and 
one of them only raiſes Forces, this ſhall be ad- 
judged Treaſon in all. Dyer 98. And Perſons 
raiſing Forces for any publick End or Purpoſe, 
and putting themſelves in a Poſture of War, by 
chooſing Leaders, &c. and oppoſing Conſtables 
or Guards, & c. tho' they aſſemble to pull down 
Bawdy-houſes, Cc. is Treaſon, as was adjudged 
in the Gaſe of ſeveral London Apprentices, ſome 
of which were executed. Sid. 358. et) 
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' Some Years ago there was a great Riot in 
London by the Apprentices there, ſome whereof 
were impriſoned; the reſt conſpired to kill the 


Lord Mayor and releaſe their Comrades, and 


in order to it, to provide themſelves with Ar- 
mour, by breaking open two Houſes near the 


Tower; they march'd with a Cloak on a Pole 
| inſtead of an Enſign, towards the Lord Mayor's 


Houſe; and in the Way meeting with Oppoſt 
tion from the Sheriffs, reſiſted them ; this was 
adjudg'd levying War and Treaſon within the 
Stacute 13 Eliz. 3 RN 75 
Not only by Rebelling and taking up Arms 
to dethrone the King, but to reform Religion 


er the Laws, to remove Perſons from the Mi- 


niſtry, to reſiſt the King's Forces by defending 
a Caſtle, &. or to do any Thing elſe for pub- 
lick Reformation, is an Invaſion on the King's 
Authority, and a levying of War. And th 

that join with them alſo are guilty of Treaſon, 
tho” they know not their Intent. 3 Inf. 9, 10; 
Kel. 75, 76. But thoſe that join themſelves to 
Rebels, &c.' for fear of Death and return the 
ficſt Opportunity, are not guilty of Treaſon. 
- To ſuccour the King's Enemies, or adhere 
to them, to give them Comfort or Relief, 
or for any Perſons to be in Counſel with 
others to levy any ſeditious Wars, either 
of theſe Acts are High Treaſon. And if a Sub- 
ject of England go beyond the Seas, and join 
the King's Enemies, and ſhall die or be ſlain 
there, this has been adjudged Treaſon and an 
Attainder in Law without any Thing more. 
Stat. 8 Ed. 3. 1555 F 
Enemies are thoſe that are out of the Alle- 
glance of the King; and therefore Subjects of 
the King, either in open War or Rebellion, are 
not 
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not the King's Enemies, but Traitors. David, 
Prince of Wales, levied War againſt King Ed. 
ward I. This was adjudged Treaſon, for that he 
was within the Allegiance. of the King; and 
he had Sentenee pronounc'd againſt him as a 
Traitor, and not as an Enemy. Heta, l. 1. 


86. r + ENS n 
- Adhering to the King's. Enemies, is giving 
Aid or-Afliſtance' to them, either within the 
Realm or without; delivering up the King's 
Forts, &c. abroad or at home, for Reward, &. 
By 2 & 3 Anne, it is made Treaſon for any 
Officer or Soldier of the Realm to hold Corre- 
fpondence with' any Rebel or- Enemy to the 
ing, or to give them any Advice, Informa- 
tion by Letter, Mefſage, &c. and by 12 Annæ, 
if any Subject within Great Britain or treland, or 
without the ſame, ſhall inliſt himſelf or promote 
any Perſon to lift with Intent to go beyond Sea 
to ſerve any foreign Prince, State, &c. as a Sol- 
dier without the King's Leave, he ſhall ſuffer and 
forfeit as in Caſes of Treaſon, 4 
Sending any Arms, Bullets, Cordage, Hemp, 
Maſts, Ordnance, Powder, &c. to France, du- 
ring the late War, was made Treaſon ; and Per- 
ſons going voluntarily into France without the 
Kings Leave, were alſo guilty of the ſame 
Crime. Stat. 4 & 4 Anne. $9 0 


3. Treaſon in carnal Knowledge of the Queen, &. 


Violating the Queen's Perſon was High Trea- 
ſon by the Common Law, before the Statute, 
by Reaſon it deſtroy'd the Certainty of the 

King's Iſſue, and conſequently rais'd Conten- 
tion about the Succeſſion; but it is not Treaſom 

1 un 
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unleſs the Act be committed during the Mar- 
riage with the King; and it extendeth hot to a 
Queen-Dowager. 3 Co. 9. Ec 
If the Wife of the King conſents to the Adul- 
tery, it is Treaſon in her; tho* there muſt be 
ſome open Act to manifeſt it, which muſt be 
plainly prov'd. | | 

The eldeſt Daughter of the King, is ſuch 
Daughter as is eldeſt not married at che Time of 
the Violation, tho' there was an elder Daughter 
than her, who died without Iſſue : For now the 
elder alive has a Right to the Inheritance of the 
Crown upon Failure of Iſſue Male. 

As to the Wife of the King's eldeſt Son, the 
Violation muſt be alſo during the Coverture, as 
in Caſe of the King's Wife ; and if ſhe yields to 

the Adulterer, it is likewiſe Treaſon in her. 

By 28 H. 8. it was made High Treaſon for 
any Perſon to marry, &c. with any of the Blood 
Royal, within certain Degrees; but this was af- 
cerwards repeal d. 


4. Treaſon in Counterfeiting the Great Seal or 
| Privy Seal. 


Counterfeiting the King's Seal has been Trea- 
ſon from the earlieſt Date. But this Branch of 
the Stat. 25 Ed. 3. does not extend to the affixing 
the Great Seal by the Chancellor to a Patent 
without Warrant; nor to the taking off the 
Wax impreſs' d by the Great Seal from one Patent 
and fixing it to another; Yet this, tho' it be nor 
a Counterfeiting, is ſo great an Abuſe and Miſ- 
uſing of it, that it has been adjudged a Miſpriſion 
of the higheſt Degree: And a Perſon having 


been guilty of an A& * this Nature, with Re- 


lation 


* * — — = - — 
K ” I _ — — — — N — — — * 
wh MER — * — CO — A . — EIS . — 3 — 1 n 
* —. — - — 2 D - MO xx: — D . — — 
< — —— 9 — * > 
. OG or — — co 8 . 
— = I= — — 22 == 5 . _— 
pwr — = T w—_ — © 2 — a — = - — — = 2 2 
— — 24 — - . — 6s —— — —— — x py — — —— . 
L ou r TIO 2 
. 2 a a 
3 => — — — 1 
- = — be SY — — . EE. - > = * _ 
* — —— C— — — — N D 2 
Kg nat 1" —— — — . bo. — 
be r r — * — — w 
- = — 3 " 
— - 


18 1 
„ þ <9 
TR *4 
0 ' 1 
Fx 

is 

"BE s 

* 13% 
. 
= % 
. 55 o 
Fi i 
q. 7 
"i 

'E 


tn 


—— i ey — 
- 

ma £40. Bt 12 
. 


146 A General Introduction 


lation To a Commiſſion for levying Money, &. 
had Judgment to be drawn and hang'd. 2 H. 4. 

Compaſſing to counterfeit the Great Seal, is 
not Treaſon; there muſt be an actual Counterfeit- 
ing, and it muſt be like the King's Great Seal. 
The Stat 25 Ed. 3. mentions only the Great and 
Privy Seal; for the Counterfeiting of the Sign 
Manual or Privy Signet, is not Treaſon within 


that Act, but is made Treaſon by 1 & 2 Ph. 


& M. | | 

Thoſe who aid and conſent to the Counter- 
feiting of the King's Seal, are equally guilty 
with the others. Stat. 7 W. z. by 


5. Treaſon in Conterfeiting the King's Coin, dec. 


At Common Law forging of the King's Coin 
was Treaſon; and Counterfeiting it is ſo by 
the Statute 25 Ed. 3. Forging or Counterfeiting 
foreign Money made current here by Proclama- 
tion, is High Treaſon, by Stat. 1 Mar. c. 6. and 
5 not current here, it is Miſpriſion of Trea- 
on. | 

As thoſe who counterfeit or coin Money 


wichour the King's Authority, are guilty of High 


Treaſon; fo are thoſe that have Authority to 
coin Money, if they make it of greater Alloy 
or leſs Weight than they ought : But this extends 
only to Gold and Silver, and not to Braſs or Cop- 
per Farthings, Go. 

Clipping, waſhing, or filing, &'c. of the Coin 
of this Kingdom is made High Treaſon ; and to 
impair, diminiſh, fallify or lighten the Money 
of this Realm, or that of any other Country 
made current by Proclamation, is Treaſon ; but 
then there ariſes no Corruption of Blood, Loſs of 

2 Dower, 
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Dower, c. 18 Eliz. Perſons buying or ſelling 
Clippings by Stat. 6 & 7 IF. are liable to 500 l. Pe- 
nalty ;anda Reward of 40 J. is order'd for appre- 


hending ofa Coiner and Clipper of Money, &c. 


The Stat. 8 & 9 W. 3. makes it High Treaſon 
to make any Stamp, Die, Mold, &c. for coin- 
ing of Money, except by Perſons employ?d in 
the Mint; conveying ſuch Stamp, or Mold, &c. 
out of the Mint, is the ſame Offence ; and cos 
louring Metal reſembling Coin of Gold or Sil- 
ver, or marking it on the Edges, is likewiſe Trea- 


ſon. Mixing blanch'd Copper with Silver to 


make it heavier andlook and couch and wear lik 
Standard Gold, Cc. is Felony. | 
Any Perſon may lawfully cut, break, or deface 
Pieces of Silver Money ſuſpected to be counter- 
feit, or diminiſh'd otherwiſe than by wearing; 
but if they appear to be good Money, &c. they 
ſhall ſtand co the Loſs. 90. 10 V. z. 


6. High Treaſon concerning Popery, Priefts ard 


Papiſts. 


| If any one ſhall by Writing or Preaching, or 
by any Speech, open Deed or Act, adviſedly 
maintain the Juriſdiction of the Biſhop of Rome, 
heretofore claim'd in this Realm, he is guilty of 
a Pr 2munire for the firſt Offence; and of High 
Treaſon for the ſecond Offence; but without 
Corruption of Blood or Loſs of Dower. 1 Eliz. 


cap. 1. 


If any Perſon ſhall obtain from Rome, or from 
any claiming Authority from thence, any Bull 
or Writing, to abſolve and reconcile, &c. ſuch as 
ſhall forſake their due Allegiance to the King, &. 
or ſhall give or receive Abſolution by Colour of 
any ſuch Bull or Grant, or promiſe any ſuch Ab- 

| & 2 ſolution, 
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ſolution, uſe or publiſh ſuch Bull, &c. it is High 
Treaſon in the Offenders, Procurers, Abettors, 

e. "14.0" 23 Ez. | | 

Jeſuits and Eccleſiaſtical Perſons born in the 
King's Dominions, and ordained by the pretend- 
ed Juriſdiction of Rome, remaining in England, 
or coming from beyond Sea into the Kingdom, 
and not ſubmitting to ſome Biſhop or Juſtice of 
Peace within three Days, and taking the Oaths, 
are guilty of High Treaſon : Receivers, Aiders, 
Cc. are guilty of Felony. And if any Subjects, 
not being Eccleſiaſticks, ſhall not return from a 
Popiſh Seminary within ſix Months after Procla- 
mation, to return into this Kingdom, and with- 
in two Days ſubmit, by taking che Oaths of Su- 
premacy, &c. they ſhall be adjudged Traitors. 
27 Eliz. c. 2. Perſons knowing Prieſts, Jeſuits, 
Cc. not diſcovering them to Soo of Peace, 
&c. ſhall be fined and impriſoned : And Juſti- 
ces of Peace may may break and enter Houſes 
where Conventicles are held, and ſeize Perſons, 
oc. 11. | 

The 1 Ed 6. enacted, that to affirm the King 
was not the ſupream Head of the Church, ec. 
ſhould be Treaſon ; but this was repealed 1 M. 
Maintaining the Power of any foreign Prelate 
or Potentate incurs a Forfeiture of Goods and 
Chattels. and one Year's Impriſonment ; the ſe- 
cond Offence is made a Præmunire, and the third 
High Treaſon. 1 El:z. 


7. Of Petit Treaſon, Servants Killing Maſters, &c. 


Petit Treaſon is a Crims where one, out of 
Malice, takes away the Life of a Subject to whom 
he owes ſpecial Obedience. It may be commit- 
ted in three Caſes; as when a Servant killeth hi 
! EF: Maſter 


— 


to the Common Law. 14 


Maſter, a Wife her Husband, or when a ſecular 
or religious Man kills his Prelate or Superior, 
to whom he owes Faith, Ge. Stat. 25 Ed. 3. 
And if a Servant kills his Miſtreſs, or the Wife 
of his Maſter, tis Petit Treaſon. 50 

But this Statute is ſo ſtrictly conſtrued that no 
Caſe which cannot be brought within the Mean- 
ing of the Words of it, ſhall be puniſhed by it. 
And therefore, if a Son murder his Father, he 
ſhall not be tried for. Petit Treaſon, unleſs he 
ſerved his Father for Wages, &c. and yet the Of- 
fence is more heinous and impious by far in a 
Child than a Servant. 3 Inf. 20. WEE 

If a Wife or Servant procure a Stranger to kill 
the Husband or Maſter, in the Abſence of ſuch 
Wife or Servant, neither the Procurer or Actor 
are guilty of Petit Treaſon, but of Murder on- 
ly: But if the Wife or Servant be either actually 
preſent when the Crime is committed, or pre- 
ſent only in the Judgment of Law, as being in 
the ſame Houſe, tho? not in the ſame Room, ſuch 
Wife or Servant being Principals, are guilty of 
Petit Treaſon, and the Stranger of Murder, Dy. 
128. Moor 91. | 

A Maid-Servant and a Stranger conſpired to 
rob the Miſtreſs, and in the Night the Servanc 
opened the Door and let in the Stranger into the 
Houſe, who killed her Miſtreſs, ſhe lighting him 
to her Bed, the Servant neither ſaying nor doing 
any Thing, only holding the Candle; this was 
adjudged Murder in the Stranger, and Petit Trea- 
ſon in the Servant. Dy. 128. | 

If a Wife and her Servant conſpire to kill the 
Husband, and appoint Time and Place for that 
Purpoſe, but the Servant alone in the Abſence 
of the Wife killeth him; this ſhall be Petit Trea- 

, ſon 
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ſon in both; And if a Stranger procures a Wife or 
Servant to kill the Husband or Maſter, he may 
be indicted as Acceſſary to Petit Treaſon. Dy. 
111 GE 8 

Aiders, Abettors, and Procurers are within the 
Act againſt Petit Treaſon; and Perſons accuſed 
of Petit Treaſon ſhall be conſtrued to be either 
Not guilty or Principal and Acceſſary, accord- 
ing to the Rules of Law in other Caſes: ſo that 
if the Fact appear to have been done upon a ſud- 
den falling out, or in the Party's neceſſary Self. 
Defence, Cc. it cannot be Petit Treaſon. H. P. C. 
24. Dalt. e. 91. Wy 

An Attempt by a Wife to kill her Husband, 
Cc. was Petit Treaſon by the Common Law. 


8. Of Mifprifien of Treaſon, and Felony. 


Miſpriſion of Treaſon is, where a Man know- 
eth of any Treaſon, and conceals the ſame, 
but it muſt be a bare Knowledge only; for if the 
Perſon conſent to the Treaſon, he is a Traitor; 
and in Treaſon there are no Acceſſaries. 

When one doth know that another hath com- 
mitted any Sort of Treaſon, and doth not diſco- 
ver the ſame to rhe King, his Privy Council, or 
to ſome Magiſtrate, that the Offender, may be 
ſecured and brought to Juſtice ; this bare Know- 
ledge and Concealment was High Treaſon at 
Common Law. But a Man muſt now aſſent to 
ſome outward Act that ſhews an Approbation of 
it to make it Treaſon; as where one having No- 
tice of a Meeting of Conſpirators againſt the 
Government, goes into their Company, and 
hears their treaſonable Conſultation, and con- 
ceals it, C. 3 Inf. 138. One that is only told 
in general, that there will be a Rebellion, with- 

. Out 


to the Common Law. IST 


out knowing the Perſons concerned in it, ot the 
Place where, & c. may conceal it. 
Concealing of Treaſon or Felony, is called 
Miſpriſion by Omiſſion: Then there is Mahr 
by Commiſſion, which ariſes from ſome con- 
temptuous Behaviour with regard to the King, 
being Offences under the Degree of Felony; as 
by contemning the Preragative, in refuſing to al- 
ſiſt the King according to Law; by receiving 
a Penſion from a foreign Prince without his 
Leave; by ſpeaking or writing againſt his Per- 
ſon and Government, — his Title to the 
Crown, &c. Contempts againſt the King's Courts 
of Juſtice, &c. 1 | 


9. Trials of Perſons guilty of Treaſon, &c. 


Times paſt, when Men were committed for 
Treaſon, their. Friends were not permitted to 
come near them; nor were they allow'd Pen, 
Ink, or Paper, or inform'd, for what: Treaſon 
they were committed, or by whom accuſed: 
And tho? they had Liberty to except againſt any 
of the Jury, they were never allow'd to have a 
Copy of the Panel to make any Advantage of 
2 | 
But by a late Statute it is enacted, That where 
a Perſon is indicted for Treaſon, whereby Cor- 
ruption of Blood may be made, or for Miſpri- 
fion of ſuch Treaſon, he ſhall be permitted to 
have a Copy of the whole Indictment five Days 
before his Trial, to adviſe with Counſel, &. and 
ſhall be admitted to make a full Defence by 
Counſel learned in the Law. and his Witneſſes 
ſhall be examined fully on Oath; and he ſhall 


not be tried or attainted but by the Oaths of two 
L nl 9 lawful 
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lawful Witneſſes to the ſame Overt Act, to be 


produced Face to Face. 7 V. 3. c. 3. 

The Indi&ment muſt be found in three Years 
after the Offence committed, except it be for 
Treaſon in Attempts on the King's Perſon. It 
muſt be found in that County where the Fact 
was done, but it may be afterwards removed in- 
to B. R. No Indictment, gc. ſhall be quaſh'd 
for miſ-writing, or for falſe Latin, unleſs Excep- 
tion be taken to the ſame before the Evidence is 
given in Court; neither ſhall any ſuch Matter 
be ſufficient Cauſe to arreſt . after 
Conviction; but it may be reverſed by a Writ of 
Error. This Act 7 VV. z. doth not extend to any 
Indictment for counterfeiting the Coin, the Great 
Seal, Cc. 

Treaſons committed out of the Realm may be 
tried in the King's Bench by good and lawful 
Men, as if the Offence had been committed in 
the County of Middleſex; or elſe before ſuch 
Commiſſioners, and in ſuch County as the King 
ſhall appoint ; and all Proceſs ſhall be good in 
Law, as if the Offender were reſident in that 
County: And the Party within one Year after 


Outlawry, may ſurrender himſelf to the Chief 


Juſtice of England, be admitted to Bail, and to 
traverſe the Indictment. 35 H. 8. c. 2. 5 E. 6. 
C. II. ö 
But theſe Acts do not take away the Juriſdic- 
tion of the Conſtable and Marſhal, where one 
accuſeth another of High Treaſon committed 
out of the Realm, not triable by a Jury accord- 


ing to the Courſe of the Common Law, for 
want of Proof, &. 4 Co. Inſt. 124. 


By 1 Geo. it was enacted, That High Treaſon 
commirted within the Realm, may be triedin any 


Caunty the King ſhall think fit; but this AR was 
made 
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made on the Rebellion, and extended only to 
Perſons in Arms, &c. 


10. Of Forfeiture in Caſes of Treaſon, 


In High Treaſon, the Delinquent ſhall For- 
feit to the King all his Lands, Tenements, and 
Hereditaments in Fee-Simple or Fee - Tail, for 
Life or Years, Conditions, Entries, & c. which 
he had at the Time of the Treaſon committed, 
or afterwards, the Right of all others ſaved; and 


all his Goods and Chattels ſhall be forfeited from 


the Time of the Conviction; and his Wife ſhall 
loſe her Dower, not her Jointure. His Blood 


| ſhall be corrupted by becoming baſe as to his 


Birth, and his Children ſhall not inherit to him 
or any of his Anceſtors, But in counterfeiting 
the Coin or Clipping, there is no Corruption of 
Blood. And a Traitor or Felon, after the Trea- 
fon or Felony committed, and before Convicti- 
on, may ſell Goods and Chattels for his Mainte- 
nance, but not otherwiſe. 26 H. 8. 5 & 6 Ed. 6. 
13 Eliz. 8 Rep. 171. | 

The Forfeiture in Petic Treaſon is as in High 
Treaſon, as to Lands and Tenements upon At- 
tainder, and as to Goods and Chattels upon 
Conviction except that upon Attainder in Petit 
Treaſon, Lands and Tenements entail'd are ſor- 
feited only during the Life of the Tenant in 
Tail. And where Tenant in Fee: Simple com- 
mitteth Petit Treaſon or Felony, and is attaint- 
ed, the King ſhall have Year, Day, and Waſte 
in his Lands; and afterwards it cometh. to the 
Lord by Eſcheat, and the Lord may compound 
with the King, and have the Eſtate preſently. 
A Copyhold Eſtate, in Caſe of Felony, 1 Pre- 
| 1 
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154 A General Introduction, 
ſently forfeited to the Lord of the Manor. 1 ,. 
37, 391. 2 Inſt. 37. 3 Inſt. 212. i 
In Miſpriſion of Treaſon, the Offender ſhall 
forfeic his Goods and Chattels, and Profits of 
Lands during Life, for his Concealment. But 
the Wife is dowable. 1@2P.& M. 1 Ed. 6. 
3 Inſt. 26, 218. 3 . N 
A Præmunire incurs a Forfeiture of Lands, &. 
in Fee-Simple, Goods and Chattels, &c. 1 Inf. 


"I one commits Treaſon and dies before At- 
tainder, by Confeſſion or Verdict, he forfeits no- 
thing. 3 Inſt. 12. If one is ſlain in open Rebel- 
lion, he ſhall forfeit nothing, if not attainted by 
Act of Parliament. And by 7 Ann. after the 
Deceaſe of the Pretender, no Attainder for Trea- 
fon ſhall diſinherit the Heir, nor prejudice the 
Right of any Perſon, other than that of the Of- 
fender during his natural Life : This AR was 
made on declaring Treaſons in Scotland. 


11. Of Judgment in Treaſon, Petit Treaſon, &c. 


Judgment in High Treaſon in all Caſes (ex- 
cept for Counterfeiting the Coin) is, That the 
Offender ſhall be drawn upon a Hurdle to the 
Gallows, and there Hang'd by the Neck, and cut 
down alive, his Intrails taken out and burnt, his 
Head cut off, his Body quarter*d, and his Head 
and Quarters hang'd up in ſome publick Place 
where the King pleaſes. But where a Peer com- 
mits Treaſon, the King uſually remits all but 
Beheading. 3 If. 31. 1 
is, to be drawn upon a Hurdle, and to be hang- 
ed; as it is for High Treaſon at Common * ; 
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And the Judgment for a Woman in all Caſes of 
High Treaſon, is to be drawn on a Hurdle and 
br „ Ln N | 

Judgment in Petit Treaſon is, for a Man to 
be drawn and hang'd, and for a Woman to be 

drawn and burnt. But if a Wife is acceſſary on- 
ly to the Death of her Husband, both the Prin- 
— and Acceſſary ſhall be hanged. 

For Miſpriſion of Treaſon, the Offender ſhall 
ſuffer perpetual Impriſonment. 
In Caſes of Murder, Felony, Larceny, above 
12 d. a Man or Woman is to be wag d (between 
Heaven and Earth, as unworthy of both) till 
dead; and when a' very barbarous Murder is 
committed, the Offender is uſually hang'd in 
Chains. A Peer ought to be hang'd for Murder, 
&c. and not beheaded, tho ſome Examples are to 
the contrary. In Manflanghter Judgment is, for the 
Offender to be burnt in the Hand : In Petit Lar- 
ceny Offenders are to be whipt, and for Miſde- 


meanors, Fine and Pillory, Fine and Whipping, 
&. are inflicted. ny " at 


12. Of Murder, Manſlaughter, 8c. 


Murder, which is a wilful and felonious killing 
of another upon prepenſed Malice, either ex- 
preſs or implied, may be commirted divers Ways; 
as by Weapon, Poiſon, Cruſhing, Bruiſing, Star- 
ving, Shooting, Smothering, Veatipling &c. 
And if an Infant be laid under Leaves or Trees, 
and ſuffered to be deſtroyed by Vermin; a ſick 
Man laid in the Cold, whereof he dies; ſtirring 
up a Dog, or other Beaſt, accuſtomed to bite 
or do Miſchief, knowing it to be ſuch, an 
Death enſues, theſe are a killing, And if the 


Death 
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Death be within a Year and a Day after. the 


Wound given, it is Murther. Pult. 122. 


Murder of one's ſelf may be committed, as 


where a Man kills himſelf by Hanging, Poiſon- 


ing, Drowning, Stabbing, Cc. with Delibera- 


tion and direct Purpoſe. In this Caſe, one is 


termed Felo de ſe. But the Perſon that commits 


this Felony muſt be of the Age of Diſcretion, and 
G 1 * Ment. | 


e that doth a crueland voluntary Aa,where- 


by Death enſues, doth it of Malice prepenſe in 
the Eſteem of the Law, tho' he doth it of a ſud- 
den. And when a Perſon in cold Blood malici- 
oufly, unlawfully, and deliberately beats another, 
whereof he afterwards dieth, he is Suiley of 
Murder by expreſs Malice, tho' he di 

fign to kill him ; but if it appears he only meant 
to chaſtiſe him, ic is Manſlaughter only. Kel. 
GL, GC, 117. 


And if one executes his Revenge upon a ſud- 
den Provocation in ſuch a cruel Manner, with a 


dangerous Weapon, as ſhews a malicious and de- 
liberate Intent to do Miſchief, and Death enſues, 
it is expreſs Malice, from the Nature of the Fact, 
and Murder. Kel. 133. | 

If a Man without any Provocation ſtab ano- 
ther, this is expreſs Malice, notwithſtanding it 
be ſudden ; for he deſignedly and purpoſely did 
him the Miſchief, tho? he conceal'd his Intent. 
Two Perſons playing at Tables fall out in their 


Game; one upon a ſudden kills the other with a 


Dagger; this was held to be Murder. Kel. 128. 
If a Man gives another Money to ſtrike him, 
and he afterwards kills him, it ſhall be adjudged 
he did it to cover his miſchievous Intention. If 
upon a ſudden Quarrel, one being provok'd b 


Words 
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Words or Geſtures make a Puſh at another with 
a Sword, before the other's Sword is drawn, and 
chereupon a Fight enſues, and he who made the 
Aſſault kills the other, he is guilty of Murder, 
becauſe he at firſt ſnewed that he intended to 
kill him. But if he had made no Paſs at him, 
till his Sword was drawn, and he was upon his 
Guard, if he afterwards in ſighting kill him, tis 
only Manſlaughter. . Kel. 65, 130, 1312 
In all Caſes Malice makes the Murder, and no 
Words or Geſtures, tho' never ſo reproachful, 
are a ſufficient Provocation to extenuate the 
Crime ; neither is it of any Signification who 
begins the Quarrel, or gives the firſt Stroke: But 
if angry Words paſs between two Perſons, and 
one of them pulls the other by the Noſe, where- 
upon the Perſon aſſaulted kills him immediately, 
it is only Manſlaughter, being a ſudden Quarrel, 
and the Peace was firſt broken by the Perſon 
killed. Styl. Rep. 467. But if two Perſons fight 
accidentally in a Tavern, and are parted, and one 
of them obſerves the Inconveniency of the Place 
to fight in, whereupon they appoint another 
Place and fight preſently, where one is kill'd, tis 
Murder. Sid. 277, 
In Duelling, not only the Principal, who 
kills the other, but alſo the Seconds are guilty of 
Murder; whether they fought or not: The Se- 
| conds are ſaid 20 be equally Guilty, by Reaſon of 
the Encouragement which they give their Prin- 
cipals, by coming with them. H. P. C. 5r. And 
where a Man challenges another, who at firſt re. 
fuſes to fight, but afterwards upon Importunity 
meeteth and kills him, this is Murder. 1 Bulf. 
86. Sending a Challenge is a high Offence, for 


which a Man may be fined and impriſoned. 
1 Sid. 186. 1 
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If a Man challenge another who refuſes to 
meet him, but tells him he always wears a 
Sword, and ſhall be always ready to defend him- 
elf, and then the Challenger meets and attacks 
him, and is killed; the other is not guilty of 
Murder or Manſlaughter, if the killing was ne- 
ceſſary in his own Defence. H. P. C. 

Where there is a ſudden Falling out between 
two Men, and one of them breaks his Sword, 
whereupon a Stranger ſtanding by lendeth him 
another, with which he kills his Adverſary ; tis 
Manſlaughter in both. And if a Servant draws 
his Sword in Defence of his Maſter, and in the 
Affray the Maſter is kilPd, *cis Manſlaughter in 
the Servant. Sid. 254. 

lf there be a Conſpiracy to kill a Man, but 
Malice againſt his Servant; if the Servant be 
ſlain, the Malice againſt the Mafter ſhall be con- 
ftrued to extend to his Servant, and the Killin 
the Servant is Murder. Salabums Caſe. : 

If a Conſtable or Watchman is kill'd doing his 
Duty, or any other that comes in Aid of the 
King's Officer, while he is executing his Office, 


ic is Murder. If a Bailiff is executing a lawful 


Warrant and is killed, there Malice will be im- 
plied, tho*the Proceſs be erroneous, or the Ar- 
reſt be on Sunday, &c. Bur if the Bailiff does 
that which is unwarrantable, as if he break open 
an Houſe to arreſt in Civil Caſes, and is ſlain 
in the Attempt, Malice ſhall not be implied to 
make it Murder. The Caſe is the ſame where 
a Bailiff, &. hath no Authority. 3 Inf. 52. 

4 i 49 9 Rep. 66. 3 | 
If two or more aſſemble to do an unlawful 
Act, as to beat a Man, to commit a Riot, to rob 
a Park, Cc. and one of them kills a Perſon, this 
is 
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is Murder in all; but not in ſuch that come by 
Chance. And ſuch Perſons are ſaid to be pre- 
ſent that are in another Room of the ſame Houle, 
in the ſame Park, tho' at half a Mile Diſtance or 
out of View. H. P. C. 31, 47. Kel. 87, 116, 127. 
e ee ue 
Where two Perſons are fighting, and there are 
others looking on, who do not uſe their Endea- 
vours to part them, and one of them is kil- 
led, the Lookers on may be indicted and fined. 


Noy's Rep. 50. | 

If one reſolves to kill the next Man he meets, 
and does kill him, it is Murder, tho' he knew 
him not; for it is Malice againſt all Mankind. 
9 Rep. 81. 

If a Man happen to beat a Woman big wich 
Child, and the Child when born, hath Signs and 
Bruiſes in its Body, received by the Battery, and 


afterwards the Child dies ; this is Murder in him 


that beat the Woman. Contra if the Child be 
born dead. Goldib. Rep. 876. Concealing the 
Birth of a Baſtard Child, if it be dead, ic ſhall 
be ſuppoſed that the Mother murdered it, un- 
leſs ſhe proves that it was Still- born. 21 Fac. r. 

A Woman big with Child takes Poiſon to de- 


ſtroy it within her; it is not Felony, but a great 


Miſpriſion only; but if the Child be born alive, 
and afterwards dies thro' this Occaſion, it is Fe- 
lony : And an Adulterer who counſel'd a Wo- 
man to kill her Infant when it ſhould be born, 
was adjudged Acceſſary. Dy. 186. | 
By x Fac. 1. c. 8. If any Perſon ſhall ſtab 
another that hath not at that Time any Weapon 
drawn, or that hath not firſt ſtricken, the Party 
which ſtabs is guilty of Murder, if the Perſon 


die within ſix Months following. But if in fight- 


ing 
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160 A General Introduction 
ing one lets his Sword fall, or throws it at ano- 
ther, and is then killed, tho' he had not a 
Weapon at the Time of the ' Wound given, yec 
becauſe it was once drawn during the Quarrel, 
the Priſoner ſhall have his Clergy. 9 Rep. 66. 
Three Perſons are preſent when one of them 
kills a Man, the other two abetting him that 
did the Fact, but committing no Act towards the 
Death of the Party; all three were indicted up- 
on the Statute againſt Stabbing. The two are 
but Acceſſaries, by 1 Fac. 1. But at Common 
Law, and in other Caſes, it is otherwiſe; for if 
a Man be preſent, and his Companion moves to 
ſtrike another, and kills him, he is Principal tho 
he did not ſtrike one Stroke. Phwd. 100. 


13. Of Manſlaughter, juſtifiable Homicides, &c. 


Manſlaughter is the Killing of another with- 
out Malice, in a Heat, on a ſudden Quarrel, upon 
a juſt Provocation; or the committing of a volun- 
tary and unlawful Act without any deliberate In- 
tention of doing Miſchief. 1 Inf. 287. 3 Hist. JJ. 


Where two meet together, and ſtriving for 


the Wall, one kills che other, chis is Manſlaugh- 
ter. And ſoit is if they had upon a ſudden Oc- 
caſion gone into the Field and fought, and one 
killed the other: For all is one continued Act of 
Paſſion upon the firſt ſudden Occaſion. 3 If. 
51 5. H. P. C. 56, 57. 

If a Man's Friend is aſſaulted by another, or 
engagd in a Quarrel that comes to Blows, and 
in Vindication of his Friend, he on a ſudden 
takes up a miſchievous Inſtrument, and kills the 
Enemy of his Friend; this is but Manſlaughter. 
Plowd, 101. 


If 
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If a Man is taken in Adultery with another 
Man's Wife, and the Husband preſently kills che 
Adulterer, this is only Manſlaughter; there be- 
ing a juſt Provocation, and the higheſt Invaſion 
of Property. 1 Ventr. 158. Kel. 137. 
An unlawful AR without an ill Intent is Man- 

ſlaughter; with an ill Intent, Murder. As when 
two Play at Foils, & c. and one of them kills the 
other, it is Manſlaughter only: For tho' the 
Act was unlawful, yet there was no deliberate 
Intention of doing a perſonal Hurt. H. P. C 
2, 5 | 

2 if onehilideh another by throwing a Stone 
over a Wall in a Place where Men often reſort, 
or by throwing a Stone at another in Play, it is 
Murder, if done with an evil Intention to hurt; 
but without ſuch Intention, it is only Manſlaugh- 
ter. 3 Inft. 57. 8 

If a Man knoweth that People are paſſing by 
in the Streets, in London, & c. and throws a Piece 
of Timber or Rubbiſh from a Houſe, and killeth 
another, it is Manſlaughter, tho' he calls out 
to the People to ſtand alide : But it is other- 
wiſe if he had call'd out in a Country Town, 
where there is no Frequency of Paſſengers. 
Kel. 40, 47. ; 

A Man by ſhooting at Wild-fowl, Hare, r. 
kills another by Accident; if he is not qualified 
to keep a Gun, it is Manſlaughter : But if he be 
qualified to keep a Gun, and the Act is law ful, it 
is Chancemedley only. If the Act be unlawful, 
as ſhooting at Tame-fowl of another Man's, 
Cc. and a Stander by is killed, it is ſaid to be 
Murder. 3 Inf. 56. 

As to juſtifiable Homicide, if a Perſon attempt 
to commit Murder, Robbery, or any other Fe- 


lony, a Man, or any of his Servants, &c. may 
lav 
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lawfully kill him; and a Woman may juſtify the 


killing a Man who attempts to raviſh her. Co. 
Car. 544. 

If a Man without any Provocation is aſſaulted 
by another in any Place whatſoever, in ſuch a 
Manner as plainly ſhews an Intent to murder 


him, as by diſcharging a Piſtol, or paſſing at 


him with a drawn Sword, Oc. he, may juſtify the 
killing ſuch an Aſſailant. Berl. 47. But there 
muſt be an unavoidable Neceflity for Self-preſer- 
vation to make killing juſtifiable, and Malice 
muſt not be colour'd under Pretence of Neceſſi- 
ty, in any Caſe, if it be, it is Murder. Bra@, 
lib 3. 

it 2 Priſoner aſſaults thoſe that conduct him 
to Gaol, or his Gaoler, when he is endeavouring 
co eſcape ; if thoſe who are engaged in a Riot, 
or Forcible Entry, &c. ſtand in Oppoſition to a 


Juſtice's Warrant; Treſpaſſers in Parks, Foreſts, 


&c. not ſurrendring, but defending themſelves ; 
Felons not ſuffering themſelves to be arreſted, if 
they cannot be apprehended alive by their Pur- 
ſuers, &c. in all theſe Caſes, killing may be ju- 
ſtified. 3 Inſt. 221. Poph. 121. Palm. 35. 3 C4 
M. &. M. 

Excuſeable Homicides ate, where Perſons are u- 
ſing innocent Diverſions, as ſhooting at Buts, 
playing at Foot-Ball, Wreſtling, or ſuch like 
Sports for Exerciſe, not attended with Danger of 
Life and a Man is killed. Where Labourers are 
ar Work with a Hatcher or other Inſtrument,and 
Part of it, thro' any Accident, flies off, and kills 
one who ſtands by: A School-maſter in correct- 
ing his Scholar, a Maſter his Servant, (if the Cor- 
rection exceed not the Bounds of Moderation) 


or an Officer whipping a Criminal ſentenc'd to 
4 ſuch 


to the Common Law. 163 


ſuch Puniſhment, happens to occaſion his Death. 
Theſe are Homicides excuſeable. Kel. 41. Bro. 
Coron. 59. 5 Mod. 287, &c. vt 

Chancemedley is where a Man is killed by ano- 
ther caſually, when he is doing any Thing which 
is lawful, and without any Intent to hurt; for 
which an Offender is liable to forfeit his Goods, 
but hath a Pardon of Courſe. Stn 

The King cannot Pardon Murder, where any 
Perſon may have Benefit of an Appeal: And if a 
Criminal be acquitted, he may be bailed for a 
Year and a Day; for the Perſons having Right, 


as the Wife or Heir, &c. to proſecute their Ap- 


peal. 3 Iuſt. 237. But if the Party is found 
guilty of Manſlaughter, and hath the Benefit of 
Clergy, no Appeal lieth; unleſs the Appeal be 
lodg'd preſently after Conviction, before Judg- 
ment. 

When a Murder is committed, the Coroner is to 
enquire ſuper viſum Corpors, how the Perſon was 
killed, by whom, the Perſons preſent, &c. He 
is to direct a Precept to the Conſtable where the 


Body lies, to ſummon a Jury for that Purpoſe ; 


and in Caſe the Body be buried before he comes, 
he may cauſe it to be dug up again; and the 
Vill may be amerced, as it may be alſo for ne- 
glecting to ſend for him. He may find any Nu- 
ſance, which occaſion'd the Death of a Man, as 
the Decay of a Bridge, &c. and the Town ſhall 
be amierced, &c. 4 Ed. 1. 3 H. 7. Aleyn 57. 


14. Of Forfeitures for Murder, Manſlaughter, &c. 


Murderers and Robbers on the Sea forfeit theit 


Lands, and incur Corruption of Blood: if they 
are not tried before the Lord Admiral according 
to the Civil Law. A Felo de, ſe upon Conviction, 

M 2 forfeits 
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' forfeits all his Goods and Chattels, real and per- 
ſonal, which he hath in his own Right; and all 
ſuch Chattels real which he hath jointly with his 
Wife, or in her Right: But this Forfeiture is of. 
tentimes ſaved by bringing in the Perſon Non 
Compos. 3 Inſt. 55. ' 
In Manſlaughter, the Forfeiture is Goods and 
Chattels; Chancemedley and Se defendendo, Goods 
and Chatrels, and all Debts and Duties whatſo- 
ever are forfeited ; but no Freehold or Inheri- 
tance. Yet the Offender has his Pardon of 
Courſe. In caſual. Death, as where a Man is 
killed otherwiſe than by the Hands of another, 
as by a Fall, by a Horſe, or Cart, &c. that 
which was the Cauſe of ſuch Death, is forfeited 
ro the King; which in the Law is called Deo- 
dand. 2 Inſt. 349. 1 Inſt. 391 | 

Flight in Treaſon, Felony, &c. incurs a Forfei- 
ture of Goods and Chattels. In Petit-Larceny 
the Forfeiture is alſo Goods and Chattels. 1 Inf. 


391. 3 Iuſt. 218. 


15. Of Felony by Buggery or Sodomy. 


By the Statute 25 H. 8. Buggery is made Felo- 
ny without Benefit of Clergy. It may be com- 
mitted by Man with Man or Woman, or by 
Man or Woman with a Beaſt; and it is a carnal 
Knowledge of the Body of Man or Woman 
or of Beaſts againſt the Order of Nature. 
V | 
If a Boy or a Girl are within the Age of Dil- 
cretion, it is no Felony in them, but only in the 
Agent; but otherwiſe it is Felony in both. And 
not only he that doth the Act is Principal, but 
they that are preſent aiding, and abetting, are 
alſo Principals. 

I Some 
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Some kind of Penetration and Emiſſion muſt 
be proved to make the Sin: But in my Lord 
Audley's Caſe, who was tried for aſſiſting the 
Rape of his Lady, and Buggering his Servant, 
he was adjudged guilty of Buggery without Pe- 
netration, the Fact appearing that his Lordſhip 
Sodomitically uſed a Man upon his Belly. 3 Inf. 
Buggery is Felony by the ancient Common 
Law. 9 51 | 


16. Felony, by committing Burglary, | Houſe- © 


breaking, &C. 


Burglary is Felony at the Common Law ; and 
is where a Perſon in the Night breaketh and en- 
tereth into the Manſion- houſe of another, to the 
Intent to commit ſome Felony there; whe- 
ther the felonious Intent be executed or not. 


4 x” 39. JEM 

he Night aggravates the Offence; for if it 
be committed in the Day-time it is called Houſe- 
breaking. If a Perſon enter a Houſe when the 
Doors are open, this may be a Breaking in Law; 
but ic is no Burglary, unleſs the Door, Window, 
Cc. be broken; or the Door be unlocked, or 
Latch drawn. And entring in the Day-time, 
and lying privately till Night, and then commit- 
ting a Robbery, is no Burglary ; bur if the Of- 
fender break open a Door, &c to make his E- 
ſcape from the Houſe, it will be Burglary. Co. 
Inft. 3 pt. 44+. Popb 52. 

The Houſe broke is to be a Manſion- 
Houſe z; and a Church, Chambers in Inns of 
Court or Colleges, Chambers of Gueſts in Inns, 
and a Shop, Barn, or Stable, contiguous and ad- 
joining to a Dwelling- Houſe, & are Manſion : 
Bur if a Barn or Stable is at any Diſtance from 
the Houſe, it is not Burglary to break it, as it is 
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not Part of the Houſe: And if a Man have on 


Leaſe of a Shop in the Dwelling-Houſe of ano. 
ther, and the Leſſee works there in the Day- 
time, but lies in another Houſe, the Shop is bro- 
ken open in the Night, and Goods are ſtoln, 
this is not Burglary, becauſe it is not committed 


in a Manſion-Houſe, the Shop being ſevered. 


from the Houſe by the Leaſe. Hutt. 33. 

But if a Man have two Houſes, and inhabits 
ſometimes in one, and ſometimes in the other, 
and the Houſe which he doth not inhabit is bro- 
ken in the Night, with an Intent to ſteal any 
Thing out of it, this is Burglary. Poph. Rep, 
12. | 
If a Maſter lies in one Part of a Houſe and 
his Servant in another Part, and the Servant in 
the Night draws the Latch of the Maſter's 
Chamber-Door, and enters it, with an Intention 
to rob or murder him, tis Burglary. And if a 
Servant in a Houfe open the Door or Window, 
and the Thief enters and ſteals, it is Burglary 
in the Stranger, and Robbery in the Servant. 
Hutt. 10. 

In many Caſes Burglary may be committed 
without an actual breaking of the Houſe. As 
where Thieves come with Intent to rob a Man, 
and finding the Door lock'd, pretend they come 
to ſpeak with him, whereupon a Servant opens 
the Door in the Night, and they come in and 
rob the Houſe. Rel 42. Where Perſons pre- 
rend that they are robbed, and raiſe Hue and 
Cry, and with a Conſtable demand Entry into 
a Houſe, upon which the Owner opens the 
Doors, and they bind the Conſtable and rob 
the Houſe: "Theſe Acts being in fraudem Legs, 
are adjudged Burglary, tho they did not actual- 
ly break the Houſe. Rel. 42, 62, 63, & | 
| "2 3 
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Entering a Houſe by the help of a Key; co- 
ming down a Chimney by Night to rob, are 
Burglary : And when ſeveral Perſons come in 
the Night with a Deſign to commit Burglary, 
and one does it, while the reſt watch near the 
Houſe, in this Caſe the Act of one is interpre- 
ted to be the Act of all of them. Setting the 
Foot over the Threſhold, after a Door is broke 
open; putting a Hand, Hook, or Piſtol within 
the Window or Door broke open, is an Entry. 


Inſt. 
: £4 any Perſon ſhall feloniouſly take away 
Goods in a Dwelling-Houſe without breaking it, 
and the Owner or Occupier being therein, and 
put in Fear; or ſhall rob any Dwelling-Houſe 
in the Day-time, any Perſon ay, therein ; or 
ſhall break any Dwelling Houſe, Shop, or 
Warehouſe thereunto belonging, in the Day- 
time, and feloniuſly take away Goods to the Va- 
lue of 5 s. tho' no Perſon be therein ; or ſhall 
counſel, hire, or command another to commit 
Burglary, ſhall not have Benefit of Clergy. Stat. 
360 4 M. & N. 

And by 5 Annæ, a Reward of 40 J. is given 
for the. apprehending of a Burglar. And Perſons 
committing Burglary (out of Priſon) diſcovering 


two others concerned in ſuch Burglary, are en- 


titled to the 40 J. Reward, and a Pardon. 


17. Felony in Burning of Houſes, Buildings, Stacks of 
Corn, & c. | : 


By the Common Law it is Felony. maliciouſly 
or voluntarily to burn the Houſe of another: 
And it is not required that the whole Houſe be 
burnt; for if jt be ſet on Fire, and but one 
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Part only conſum'd, it is nevertheleſs Felony. 
3 Inſt, 66. | | | 

It muſt be a Burning ; for to put Fire into a 
Houſe, or any Part of it, without burning, is 
not Felony : And it muſt be done maliciouſly 
and voluntarily to make it Felony. If it hap- 
pens through Misfortune or Negligence, tis no 
Felony. If one maliciouſſy burns his own Houſe 
to the Intent to burn others, if che Intention is 
executed, it is Felony. But if only his own 
Houſe is burn d, it is not Felony ; but it is a great 
Miſdemeanor, and puniſhable with Fine, Pillory, 
Oc. 3 Cre. 378. 5 

By 23 H. 8. burning of Houſes, or Barns 
wherein any Corn is, is Felony without Benefit 
of Clergy. The 22 & 23 Car. 2. makes it Fe- 
Jony to ſet Barns, Stables, Stacks of Corn, Hay, 
c. on Fire in the Night. time, or any Out- 
houſes contiguous to the Dwelling-Houſe :. But 
if a Barn, ſtanding at a Diſtance from the Dwel- 
ling-Houſe, be ſet on Fire, 'tis no Felony, ex- 
cept it hath Corn or Hay therein. And by 
1 Geo. pulling down any Dwelling- Houſe, or 
Out-houſe, Church or Chapel, &c. is Felony 
without Benefit of Clergy. 

Servants thro” Negligence or Careleſneſs ſet- 
ting on Fire any Dwelling: Houſe or Out-Houſe, 
forfeit 100 J. to be diſtributed amongſt the Suf- 
ferers by the Fire; or ſhall be ſent to the Houſe 
of Correction, and there kept to hard Labour 
eighteen Months. 6 Anne. 


18. Of Felony in cutting out of Tongues, &c. 


The Stat. 5 H. 4. made it Felony to cut -out 
the Tongue, or put out the Eyes of any Perſon, 
Before his Statute my Lord Coke tells us it was 


uſual 
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uſual when Men were robbed, beaten, or 
wounded, for the Offenders to put out their 
Eyes, or cut out their Tongues, to prevent Ac- 
cuſation. By 22 & 23 Car. 2. cutting out - 
Tongue, putting out an Eye, ſlitting of the 
Noſe, or cutting it off, or the Lip, or cutting 
off or diſabling any Limb or Member, with an 
Intention to maim or disfigure the Perſon, is 
made Felony without Benefit of Clergy, in the 
Actor, Aider, or Abettor being privy to the 
Offence. 

Maihem ſignifies a corporal Hurt whereby a 
Mgn loſeth a Member, ſo that he is leſs able to 
fight and defend himſelf; as by putting out his 
Eye, ſtriking off his Arm, Hand, Leg, Foot, 
c. which was Felony by the Common Law, 
but not of Death; for by our ancient Laws, if 
a Perſon was found guilty of Maihem, the 
Judgment againſt the Offender was to loſe the 
like Member that the Plaintiff loſt by his 
Means. But afterwards it was puniſh d with 
Fine and Impriſonment, and Damages to the 
Party. Co Lit. 127. H. P. C. 133. N 

A Monk was taken in the Act of Adultery 
with another Man's Wife, and the Husband cut 
off his Privy Members; this was adjudged only 
Maihem. 3 Inſt. 118. The Offence of Maihem 
is under all Felonies deſerving Death, and above 
all other inferior Offences. 1 Inſt. 127. 


19. Of Felony, by Forgery in ſeveral Caſes. 


This is an Offence wholly created by Statute, 


By 5 Eliz. If any Perſon ſhall falſly forge any 


Deed or Writing, to the' Intent the Inheritance 
of Lands may be defeated or charged, or the 
Title troubled, &c. he ſhall pay double Co 

and 
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and Damages to the Party griev'd, be ſet on 
the Pillory, loſe both his Ears, and have his No- 
ſtrils flit; forfeit the Iſſues of Lands, and ſuffer 
'Imprifonment during Life. Forging of a Leaſe 
for Years, e#c. Obligation, Bill, Releaſe, &c. 
the Offender ſhall pay double Cofts, ſtand in 
the Pillory, and be impriſoned for a Lear. 

And the ſecond Offence of Forgery is made 
Felony without Benefit of Clergy ; whereof the 
Offender being convicted or attainted, he ſhall 
forfeit his Lands and Goods as in other Caſes of 
Felony ; but ſuch Conviction or Attainder ſhall 
not extend to Loſs of Dower, or Diſheriſonof 
the Heir. 

The Statute 8 & 9 I. 3. makes Forgery of 
Bank-Bills, Felony without Clergy. By the 
fame Statute and 7 Ann. forging and counter- 
feiting Exchequer-Bills, or any Indorſements, 
&c. thereypon, or tendring ſuch Bills in Pay- 
ment, knowing the Forgery, is made Felony, 
excluded of Clergy. Forging Lottery-Orders, 
or altering the Number, or principal Sum of any 
Order: And forging South-Sea Bonds, &c. is 
made Felony. 9 & 12 Ann. Counterfeiting Stamps 
for Parchment, Paper, &c. is alſo Felony, by 


9&10W.3. 
20. Felony, by Marriage contrary to Law. 


If any Perſon ſhall take-away any Woman 
baving Lands or Goods, that is Heir appa- 
rent to her Anceſtor, againſt her Will, and 
marry or defile her, the Takers, Procurers, 
Abettors, and Receivers, knowing the ſame, are 
guilty of Felony, 3 H. 7. ES 


It 


— 
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If the Taking be unlawful and againſt the 


Will of the Woman, altho' the Marriage was 
with her Will, it is Felony within the Statute. 
But it is not Felony to ſteal a Woman, unleſs 
Marriage or carnal Copulation enſue: Tis the 
marrying or defiling makes the Felony ; and 
therefore a Man may force a Woman to make a 
Contract of Matrimony, without being guilty 
of Felony. 3 Iſt. 61. | 

If a Woman be caken and married againſt 


her Will, this is no Marriage de Fure, becauſe 


the Woman is in fear, and ſo knows not what 
{ſi does; but it is a Marriage de Facto, and Fe- 
lony within the Statute. Cro. Car. 482. 

One Swindſen procured an Heireſs to be ar- 
reſted, and threatned that ſhe ſhould go to New- 
gate, if ſhe did not marry him, and thereupon, 
out of Fear ſhe married him. The Jury found 
him guilty of Felony, and he was hang'd, tho 
he pleaded that ſhe ſhew'd him ſingular Marks 
of her Love, that ſhe had been uneaſy if he ſat 
not next to her, had been on Ship-board with 
him, diſcarded her former Lover, &c. 

Taking away any Woman-Child out of the 
Cuſtody and againſt the Will of the Father, 
Mother or Guardian, the Offender ſhall be fined 
and impriſoned in B. R. Stat. Ph. & M. 

As it is Felony to ſteal a Woman and marry 
her, ſo it is alſo Felony where a Man marries 
two or more Wives together, or where a Woman 
has ewo or more Husbands at one Time, which 
is call'd Polygamy. And by 1 Fac. 1. If any 
Perfons being married, do marry any other Per- 
ſon or Perſons, the former Husband or Wife be- 
ing alive, are guilty of Felony. But this Ack 
ſhall not extend to any Perſon whoſe Husbang 
or Wife ſhall be abſent beyond the Seas, or in 


the 
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the King's Dominions, for ſeven Years conti 
nually, the one not knowing the other to be 
living, within that Time: Nor to Perſons di- 
vorc'd; where a Marriage is declared void; or 
made by Perſons within Age of Conſent, wiz. 
the Man under fourteen, and the Woman under 
ewelve. | | | 

If either is abſent ſeven Years beyond Sea, 
Notice of being alive is not material; but if the 
Abſence be ſeven Years in the King's Domi- 
nions, they can marry only where there has been 
no Notice given. 9 Rep. 72. 


21. Of Felony in committing of Rapes on Women. 


Rape is the carnal Knowledge of the Body 
of a Woman by Force. And the carnal Know- 
ledge of a Woman-child above the Age of ten 
Years againſt, her Will, or of a Female under 
the Age of ten Years, either with or againſt 
her Conſent, is Rape and Felony without Bene- 
fit of Clergy. 3 Inſt 60. 18 Eliz,, 

There muſt be Penetration and Emiſſion, 
otherwiſe *ewill be only Aſſault and Battery: 
Emiſſion may be Evidence of Penetration, tho 
not full Evidence. If a Woman yields to the 
Violence, and ſuch her Conſent was forced b 
Fear of Death, or of Dureſs, this does not mi- 
tigate the Crime in the Raviſher; nor is it any 
Excuſe that ſhe conſented after the Fact, or that 
ſhe was a common Strumpet, (tho' ſome Conſi- 
deration may be had in this Caſe) for ſhe is ſtill 
under the Protection of the Law, and may be 
forced. Dalt. 105. Bract. 147. 

A Man was indicted, for that Carnaliter Cog- 
novit an Infant under the Age of ten Years, 
but it could not be prov'd that he * = 
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Body, altho' he abus d her very much; where- 


upon he was indicted of Battery, and on Con- 
viction was ſentenc'd to ſtand in the Pillory, to 


be committed during the King's Pleaſure, be 


bound to the Good Behaviour during Life, and 
fin d one hundred Marks. Pages Caſe. 9 Car. 


In Caſes of Rape, the ſooner the Complaint 
is made the better; it is a ſtrong Preſumption 


againſt a Woman, that ſhe made no Complaint 
in a reaſonable Time after the Fact committed, 


whereby the Fact might be the eaſier prov'd ; 


and the Law allows forty Days. A Feme co- 
vert may bring Appeal of Rape without her 
Husband ; if the Woman will not proſecute 
for a Rape, the Husband may; (which he 


may do tho he be divorced from her). The. _. -» 
Father or next of Kin, &c. may alſo have Ap-"',.- - "M 


peal: And a Man committing a Rape may be 
attainted at the King's Suit where the Woman 
conſents after. Cro. Car. 332. Br. 1. 3 Inf. 131, 
All who are preſent and aid and aſſiſt a Man 
in the committing of a Rape, may be indicted 
as principal Felons, whether they be Men or 
Women. Dat. 107. And 7 Am. a Woman was 
executed for holding a young Girl whilſt ano- 
ther raviſhed her. Alice Gray's Caſe. 
| Rape was Felony at the Common Law; af- 
terwards it was look'd upon as à great Miſde- 
meanor only, and not Felony, , but puniſhable 
with the Loſs of Eyes and Privy Members; and 
by the Stat. Wem. 1. it was reduc'd co Treſpaſs, 
and puniſh'd by Fine and Impriſonment: But 
by Stat. Weſtm. 2. c. 34. it was again made Fe- 
lony, excluded of Clergy. 3 Int. 180 In an- 
cient Times, if the Woman raviſhed, being a 
Virgin would accept of the Offender in Mar- 


riage, 
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riage, ſhe might demand him for her Huf- 


band before Judgment, and ſave his Life. 
2 Inſt. 180. | 


22. Of Felony, in Robbing on the Highway. 


Robbery on the Highway is Felony by the 
Common Law. And it is defined to be a felo- 
nious taking away of Money or Goods (to any 
Value) from the Perſon, or in the Preſence of 
another, in a violent Manner, thereby putting 
him in Fear. 3 Inſt. 68. 

The Value in this Caſe is not material, for if 
it be but of the Value of 14. it is Robbery: 
But there muſt be ſomething taken, for an Aſ- 
fault to rob only, without taking Money or 
Goods, is not Felony ; but it is a Miſdemeanor, 
for which a Perſon may be fined and impriſoned, 
and ſet on the Pillory, &c. 3 Inſt. 69. 

If a Thief with or without Weapon drawn, 
bids the Party deliver his Purſe, and he delivers 
it accordingly, this is a Taking to make it Rob- 
bery. If a Man be purſued, and endeavouring 
to make his Eſcape, he lets fall his Hat or his 
Money, and the Thief takes it up, this is a Ta- 
king from the Perſon. If a Thief cuts my 
Pocket and my Purſe falls to the Ground, if he 
takes up the Purſe it is Robbery, tho he lets it 
fall again and leaves it there. And if a Perſon 
with his Sword or Piſtol drawn, bids me deliver 
my Purſe, and afterwards he prays me to give 
him Alms, and II give it accordingly, this is Rob- 
bery; for I did it thro' fear. Dat. 363. Finch 
217. H R, Ct . | 

All chat come in Company to rob, are Princi- 
pA tho one of them only commit the Robbg- 
Ty, Cc. 


Taking 
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Taking away a Man's Horſe ſtanding by him, 
or of any Thing belonging to him in his Pre- 
ſence, and againſt his Will, is in Law a Taking 
from the Perſon. If a Thief robs my Servant 
of my Money in my Preſence, or drives my 
Cattle our of my Ground while I am ſtanding 
by, not daring to make Reſiſtance, this is Rob- 


bery. But if one leaves his Horſe tied at a 


Diſtance, or if a Carrier follows his Horſes at 
a Diſtance, and they are taken away, it is not 


a Taking from the Perſon or Robbery. And if 


any Thing be taken from the Perſon on the 
Highway without putting in Fear by Aſſault or 


Violence, it is not Robbery, but a Felony ; for 


which the Offender ſhall have Clergy. 3 Inf. 
60. Dalt. 364. Pult. 128. 
If a Servant is Robb'd of his Maſter's Goods, 
Ce. in the Sight of his Maſter, it ſhall be taken to 
be a Robbery of the Maſter; for the Property 
was in the Maſter, altho' either the Goods or Mo- 
ney be in the Servant's Hands. And if a Carrier 
is robb'd of another Man's Goods, either he or 
the Owner may ſue the Hundred; but in theſe 
Caſes, the Servant and the Carrier muſt be exa- 
mined on Oath as to the Robbery. A Maſter 
may be a Witneſs in his own Cauſe to make 
Proof of the Value of the Goods; and ever 
Man here may be a Witneſs in his a Cn. 


Style Rep. 34% 3 Cro. 37, 336. 2 Saund. 380. 


And if a Robbery be committed on the 
Highway. in the Day-time, of any Day ex- 
cept Sunday, (on which Travelling is prohibit- 
ed) the Hundred is chargeable: And Day- 
light, before 5 or after Sun-ſer, is ac- 
counted part of the Day. 2 Cro. 106. But the 
Party robb'd, muſt give Notice wich all Speed 
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to the next Village, &c. or to ſome Perſon in- 
habicing near the Place where the Robbery was 
committed; he muſt be examined on Oath be- 
fore a Juſtice of Peace dwelling within or near 
the Hundred, twenty Days before the Action 
brought, and commence his Suit after forty 


Days, and within one Year, after the Robber 


done; and then the Hundred is chargeable if 
the Robbers, or one of them, are not taken. 
27 Elz. * 

If a Robbery be begun in the Day-light, but 
is not ended 'till dark Night, yet the Hundred 
where it was done is ſaid to be chargeable* for it 
is accounted one continued Act, and ſhall relate 
to the Beginning of it. And according to ſome 
Opinions, a Robbery ſhall be ſaid to be done in 
that Hundred where the Party is firſt ſet upon, 
altho' his Goods be taken from him in another 
Hundred : For there the Robbery was begun, 


and the Peace firſt broken. Mich. 1649. Sed 


Duzre, becauſe the Statute mentions particular- 
ly the Hundred where the Robbery was com- 


mitted, ſhall be liable to anſwer the Bodies of 


the Robbers, or one of them, within forty 


Days, or pay the Money loſt. Hill. x Ann. B. R. 


Immediately when a Robbery is committed, 
Hue and Cry is to be made from Town to 
Town, and County to County, by Horſemen 


and Footmen to the Sea-ſide, for the Apprehen- 


fion of the Robber. The Conſtable, on the 
Perſon's being deſcrib'd, &c. is to call upon the 
Pariſhioners to aſſiſt him in the Purſuit, in his 


Precinct; and if the Offender be not there, to 


give Norice to the next Conſtable, who is to do 
the ſame as the firſt, &c. 13 Ed. 1. Perſons ne- 


glecting to make Hue and Cry, or who do not 


purſue 


„ & 4 V 


ſhall be fined and impriſoned, re: aries "og 
By 4 & 5 W. & M. a Reward of 40 J. is or- 
dered for the apprehending of a-Robber on the 
Highway, to be paid by the Sheriff wichin a 
Month after Conviction, on producing the Cer- 
tificate of the Judge before whom the Party 
was convicted; the Apprehender is likewiſe en- 
titled to the Horſe, Furniture, Arms, Money, 
&c. of the Highway- man, ſaving the Right of 
thoſe from whom taken. If a Perſon is killed, 
his Executors, &c. ſhall have the 40 J. And an 
Offender, out of Priſon, impeaching two others, 


ſo as they are convicted, ſhall have his Majeſty's 
Pardon. | 


23.'Of Felony, by Witcheraft and Conjuration. 


The Stat. 1 Fac. x. enacts, That if any Perſon 
ſhall uſe Invocation or Conjuration of any Evil 
Spirit; or ſhall conſult, covenant with, enter- 

am, or employ any Evil Spirit, to any Intent; 
or take up any dead Perſon, or Part thereof, to 
be uſed in Witchcraft; or ſhall have uſed any of 
the ſaid Arts whereby any Perſon ſhall be killed, 
conſumed or lamed in his or her Body, oy 
N | wit 
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with their Acceſſaries before the Fac, ſhall ſuf- 
fer as Felons without Benefit of Clergy. - 

Theſe are call'd Witchcraft in the firſt Degree; 
Witchcraft in the ſecond Degree is where Per- 
ſons take upon them by Witchcraft, Inchant- 
ment, &c. to tell where Treaſure is to be found, 
or where Things loſt or ſtoln may be found; 
or to do any Thing to provoke any Perſon to 
unlawful Love; or whereby any Cattle or 
Goods of any Perſon ſhall be deſtroyed, or to 
hurt any Perſon in his Body, Cattle, or Goods, 
tho' the ſame be not effected, which is puniſh'd 
by a Year's Impriſonment, Pillory, &. and the 
ſecond Offence is Felony without Benefit of 
Ces. x Fac. I. c 12. 03; 

If a Spirit does not actually appear upon In- 
vocation, it has been held to be within the Sta- 
cute, but of this Qs. If a dead Body, or Part 
of it is taken up to be uſed, tho' it be not actu- 
ally uſed, this is within the Statute : But Mil- 

chief muſt be accompliſhed. And Acceſlaries 
after the Fact may be guilty of Felony, tho 
the Statute only mentions Acceſlaries before 
the Fact. But they ſhall have Clergy. 3 If. 


Whena Statute makes a ſecond Offence Felony, 
it is always implied, that ſuch ſecond Offence 
ought to be committed after Judgment given for 
the firſt. 3 Inst. 46, f72. | 


24. Other Felonies by Statute. 


By 31 Eliz imbezilling the King's Armor, 
Munition, ec. to the Value of 207 is made Fe- 
lony. To acknowledge Bail in the Name of ano- 
ther Perſon, not privy to it, is Felony without 

| ſ | Clergy. 
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Clergy. Bankrupts, removing, concealing, or 


imbezilling any Money, Effects, Cc. to the Va- 
lue of 200. are guilty of Felony. Stat. 5 Ann. 
21 Fac. 1. deſtroying Cattle, Horſes, Sheep, 
Cc. is Felony, 22 Car. 2. perſons hunting in the 
Night- time in Chaſes, &c. diſguis d, conceali 

the Fact, are guilty of Felony. 1 H. 7. Inrol- 
ling a Deed in the Name of another, without 
his Privity; or to acknowledge à Fine in the 
Name of another, &c. are Felony. 21 Fac. 1. 
Acknowledging a Fudgment in the Name of ano- 
ther is likewiſe Felony by the ſame Statute. To 
break Priſon, being in for Felony, is Felony. 
1Ed.2 Acknowledging a Recognizance in the 
Name of another; or ſuffering a Recovery in the 
Name of another, are Felony. 21 Fac. 1. Im- 
bezilling of Records, the ſame. 8 H. 6. Rioters aſ- 
ſembled to the Number of twelve, continuing 
together an Hour after Proclamation to depart, 
are guilty of Felony. Servants purloining or 
imbezilling their Maſters Goods, &. to the 
Value of 4o s is Felony. 12 Ann. Caſting a- 
way Ships, or cauſing the ſame to be done wil- 
fully, Felony, 12 Ann. Soldiers departing from 
their Captains without Licence, raiſing a Muti- 
ny, Oc. are guilty of Felony. 18 H. 7. 10 Ann. 
Acknowledging a Statute in the Name of ano- 
ther not privy to it, is Felony. 21 Fac. 1. Ma- 
liciouſly ſetting on Fire or burning any Mood, 
Underwood, Cc. is Felony. 1 Geo. | 

Perſons convi ded of Felony, Larceny, Cc. 

within the Benefit of Clergy, are to be tranſ- 
ported ro the Plantations for ſeven Years, in- 
ſtead of being burn'd in the Hand, or whipp'd: 
And Perſons convicted of capical Crimes, for 
which Clergy is taken away, may be pardon'd 
and tranſported for fourteen Years, Ge. 4 Geo. 


N 2 And 
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And if any Perſon ſhall take a Repferd for help. 


ing another to ſtoln Goods, and do not proſecute 
| che Felon, wel is guiky of rena. 


27 Of Larceny in general, Grand and Pete dc. 


Larceny is a Wonen eam od carrying 
away the perſonal Goods of another, not from 
his Perſon, or out of his Houſe by Night, &. 
and is call'd Grand Larceny, when the Thin 
ſtoln exceeds 12 d. for which the Offender ff 
be hang'd; and when *tis under that Value, it is 
call'd etit Larceny, and is puniſh'd with whip- 
ping. 3 If. 107. Then there's Larceny from 
the Perſon, without putting in Fear, as in pick- 
ing a Man's Pocket, which is done « m & Se 
crete, without his Knowledge, 

If two or more ſteal Goods to the Valles of 
124 and more, it is Grand Larceny) in all : And 


2 


which together 
do exceed the Valu of 12 d. this is Felony and 
Grand Larceny: 
ſtoln of leſs Value than 12 d. tho' one be indict- 
ed for ſtealing Goods of the Value of 4os. and 
ſo convict the Pfiſoner of Petit Larceny only. 
Hetley's Rep. 66. 

If a Man hath the Poſſeſſion of Goods once 
lawfully, tho” he carries them away with an il! 
Intention atterwards, it is no Larceny. So that 
if a Carrier has Goods delivered him to carry to 
a certain Place, or a Taylor receives Cloth 
from another to make a Suit of Clothes, Cc if 
theſe imbezil the ey are not guilty of Fe- 
lony. Bur if the” Carrier does not carry the 
Goods to the Place agreed; or does, and takes 
them with an Intention of ſtealing them ; wn 


—_— 
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he opens the Pack; and takes away Part of th. 
Goods, he is in either of theſe Caſes i of 
Felony. 3 Iuſt. 107. Pult. 126, Dalt. 367. Kel. 
81782, &. e eee ot a 
If a Shopkeeper deliver, Goods to one who. 
pretends to buy them, and he runneth away 
with them, it is Felony; for the Goods were 
not out of the Poſſeſſion of the Owner by his. 
Delivery, but by compleating the Contract 
which was then only begun; and the running 
away ſhews a felonious Intention. If one comes 
on pretence to buy a Horſe, and the Owner. 
gives him leave to ride him to try his Pages, 
and he rideth away with n. enn 
if one feloniouſſy takes away my Horſe, and, 


another ſteals it from him, the laſt Man may be 


indicted for a felonious taking from me; .becauſe 
the Poſſeſſion and Property, in. Judgment o 
Law, always continued in me, Raym. 275. Rel. 
82 1 64, 184. , ? 3 2 


| . 
If a Man come to a common Iun, and deliver 


is Horſe to the Hoſtler, ſaying nothing to him, 
and the Horſe be ſtoln, either from the Stable 
or a Paſture abroad, the Inn; keeper ſhall make 
it good; but if the Owner give order to the 
Hoſtler to put the Horſe abroad into a Paſture, 
and the Horſe is feloniouſly taken away from 
thence, or otherwiſe loſt, in ſuch Cale it is ſaid. 
the Innholder is excus d. 8 Co. 32. ds 
One that hath not the Poſſeſſion; but the bare, 
Charge. of Goods, as a Butler who hath the 
Charge of Plate, a Shepherd, of Sheep, a Ser- 
vane that hath the Charge of a Chaniber by. 
Delivery of the Key to him, & c. may be guilty, 
of Larceny. If a Gueſt hath Plate ſer before 
im ina Tavern or Inn, it is Felony to als it 

E "0-3 away, 
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the leaſt removing of a Thing, tho' it be 


not quite carried off, as if one takes Goods out 


of a Trunk and lays them on the Floor, but is 
apprehended before he gets away; Oc. it is Fe- 


lony. A Lodger in an Inn roſe in the Night, 


and carried Linen out of his Chamber into ano- 

ther Room, with an Intent to ſteal it; and go- 
ing to the Stable for his Horſe, the Servant 
took him with it; this was adjudg'd Felony. 
If a Thief is apprehended before he has led 
the Horſe out of the Paſture, it is likewiſe Fe- 
lony. 3 Inf. 108. H. P. C. 64. Dalt. 369. 

If a Man make uſe of a Proceſs at Law to 
obtain Goods, where -he hath no Property, as 
by procuring a Replevin, and by that Means 
getting a Horſe delivered to him, this is a felo- 
nious Taking; ſo is getting Goods out of a 
Houſe upon an Ejectment, where a' Man hath 
no Title, Sid. 254. r 

Stealing of a Bond is Felony, becauſe tis a 
Thing in Action; and ſtealing of Goods from a 
Man who hath a Property in them only pro Tem- 
pore, as a Bailiff, Cc. is Felony. But Things an- 
nexed to the Freehold, as Corn, Graſs, Wood, 
Fruit growing, Lead on a Houſe or Church, 
c. It they are not fevered from the Freehold, 
it cannot be Larceny to take them, ' becauſe 
they ſavour of the Reality, and the Goods ought 
to be perſonal to make this Crime. And if the 
Reality is the principal Thing, it is no Lar- 
ceny; as ſtealing of a Cheſt with Writings re- 
lating to a Freehold. 3 Inf. 109. 8 Rep. 33. Dyer 
5. Dali. 372. Stealing Winding-Sheets from 
dead Perſons, is Felony: Co. Lit. 113. 


But 


away, for he has og che ſpecial 'Ofe of it: 
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But perſonal Goods muſt not be of a baſe Na- 
ture, as Dogs, Cats, Cc. and ſome Things 
wild by Nature, made tame, tis not Felony to 
take them; as for example, Apes, Monkies, 
Bears, Squirrels, Parrats, Singing Birds, &c. 
But if Wild Beaſts fit for Food, are reduc'd to 
Tameneſs, viz. Deer, Hares, Conies, &c. He 
that ſtealeth them, knowing they are tame, is 
guilty of Felony. And. Deer, & c. tho wild, 
when they ate killed, Larceny may be commit- 
ted of the Fleſh, Taking away Peacocks, Tur- 
keys, Poultry, Geeſe, Ducks, &c. is Felony : 
To take Swans mark'd, pinion'd or tam'd, which 
are kept in a Pond or private River; young Pi- 
geons in a Dove-houſe, or young Hawks out of 
their Neſts; Fiſh in a Trunk or Pond, (not a 
River) is Felony. 3 Inſt. 109, 110. 7 Rep 18. 

If one lends or delivers Goods to keep, or to 
Work-People, and they ſteal them, it is Larceny. 
Stealing Goods and Chattels, which Perſons by 
Contract are to uſe, is Felony. 6 & 7 V. 3. And 
a Man may commit Felony by taking away his 
own Goods, in the Poſſeſſion of another: As 
when the Owner delivers Goods to a Carrier, 
Cc. and afterwards ſteals them from him, with 
an Intent to charge him for them, which is Fe- 
lony ; for tho' he had the general Property, 
yet the Carrier hath a ſpecial Property, and 
the Poſſeſſion for a Time. Pult. 126. Dalt. 373. 
H.. 67, | 

An Infant under fourteen Years of Age may 
commit Larceny, but Judgment is uſually reſpi- 
ted. Married Women may be guilty of Felony ; 
but if a Feme covert commit Felony by the 
Command of her Husband, and bath are con- 


cernd in the Fact, the Wife ſhall be excuſed. 


8 Contra, 
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Contr if the Wife alone ſteal Goods, &. with 
out tile Knowledge of the Husband,; this is Fe. 
lony in her. A Feme covert cannot ſteal her 
Husband's Goods ; - büt if ſhe is taken away 
with them àgainſt His Confent, tis Felony; ſo 
if ſhe deliver the Gods of Her Husband to an 
Adulterer, this is Felony in. him. 3 Inſt. 310. 

Perſons apprehending Felons for ſtealing any 
Thing to the Value of y. out of a 'Coach-houſe, 
Stable, Ware-houſe, &4: 'ſhall be diſcharg'd of 
all Pariſh Offices, in the Pariſh whiere the Felo- 
ny is committed. Stat. 10 & 11 V3. 

26. "Of Acceſſaries in Felony, before and after 

|; FF CAWELLL |! ic 


the Fatt. 
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An Acceſſary is he that is not the chief Actor, 


but one concern d in the Felony: Before the 
Fact, is where a Man encourages, adviſes, or 
abets à Felony, but is abſent when the Thing is 
done; for if he be preſent at the committing of 
the Felony, then he is a Principal: Acceſſaries 
after the Fact, are thoſe who willingly re- 
ceive Felons, or relieve, aſſiſt, or ald them, 
N they have committed Felony. 2 Iaſt. 182. 
Dalt. 396. 2 {Lb 00 SOT 71 
X Bur the Fact muſt be Felony at the very Time 

he becomes Acceſſary; and therefore if a Man 
receive one who gave a mortal Wound to ano- 
ther; before the Death of the Party wounded, 
he cannot be Acceſſary to the Murder; and the 
Man being then living, it will not be Felony in 
the Receiver at the Time of the Wound given. 
A Brother receiving his Brother, or a Husband 
receiving his Wife, may be Acceſſatiès; but if 
the Wife receives the Husband, ſhe ſhall not be 
5 = 
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Acceſſary, for ſhe is not bound to diſcover the 
Offence of her Husband, nor to accuſe him. 
One may be an Acceſſary to an Acceſſary, as 
by willingly receiving an Acceſlary to a Felony. 
3 I. 108. H. P. C. 65, 19. „ 
A Servant may be Acceſſary in relieving his 
Maſter, being à Felon, or by aſſiſting him to 
eſcape; and a Maſter knowing his Servant to 
be à Felon, continuing him in his Service, or a 
Servant knowing his Maſter to be a Felon, not 
leaving him; In either of theſe Caſes they are 
Acceſſaries. Dalt. 399. If the Owner of ſtoln 
Goods, after Complaint to a Juſtice, ſhall com- 
pound with the Felon, or conſent to his Eſcape; : 
this 'tis ſaid ſhall make him Acceſlary after the 
Fact; but if before Complaint made to a Ju- 
ſtice, in purſuit he retaketh his Goods, and ſuf- 
fereth the Felon to eſcape, this is a Miſdemea- 
nor only, for which he may be fined. Lamb. 
285. Perſons buying or receiving ſtoln Goods 
knowingly, are Acceſſaries to the Felony that 
is committed. And if the Principal cannot 
be taken, ſo as to be convict, they ſhall be pro- 
ſecuted for a Miſdemeanor. 3 & 4 M. & MH. A 
Companion buying the Goods; or a Stranger 
for leſs than Value, will look ill. nn 

As to Acceſſaries before the Fact, if à Felony 
enſue of another Nature than what was adviſed, 
the Adviſer ſhall nevertheleſs be Acceſſary, be- 
caufe his Advice was to commit [Felony, which 
makes him Acceſſary to all the Conſequences, 
Dat. 396. 655 = 7 159 OG). 556A ar 
Perſons furniſhing, others with Weapons, con · 
ſenting or encouraging others to commit a Fe- 
lony:; relieving a Felon with Money, Victuals, 
or a Horſe for his Journey, knowing him to be 
juch, will make a Man Acceſſacy. But receiv- 

ing 


1 
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ing a Felon that hath enter'd into a Recogti- 


zZance to appear, ſuffering à Felon to eſcape if 


he give him no Aſſiſtance, concealing a Felony 
which a Man knows is intended, ſending Let- 
ters, &c. in Favour of a Felon, or adviſing 
Witneſſes not to appear againſt him, -&-c. will 
not make a Man acceſſary; tho' ſending Letters 
in his Favour, and diſſwading Witneſſes from 
appearing is a Miſdemeanor puniſhable by Fine 
and Impriſonment. Dalt. 398. 3 Inſt. 138. H. P. C. 
218. Lamb. 285. | TILT | 
Acceſſaries before the Fact in Petit Treaſon, 
Murder, 1 obbery, Burning of Hou- 


ſes, ec. are excluded of Clergy. (In ancient 


Times Clergy was allow'd, in all Felonies, ex- 
cept for robbing of Churches; but now it is ta- 
ken away in many Caſes by Statute.) In High 
Treaſon there are no Acceſſaries, but all are 
Principals: In Manſlaughter there can be no 
Acceſſaries before the Fact, becauſe the Offence 
happens on a ſudden, and without Premedita- 


tion. 4 Rep. 44. And as in the higheſt Offence 


there is no Acceſſary, ſo it is in the loweſt Of- 


fences, or in all Offences under Felony, as in 


Riots, Routs, forcible Entries, and other Freſ- 
paſſes Vi & Armis, againſt the Peace. Here all 
are Principals. 1 85 | 


See more of Acceſſaries under 3 Trials, c. 


Perſons of ill Fame, and common Diſturbers 
of the Peace, may be obliged by a Juſtice of 
the Peace to enter into a Recognizance for 
Good Behaviour; Sureties of the Peace may be 
demanded by the Juſtice for Perſons committing 
Affrays, Aſſaults, Batteries, Fighting, Quarrel- 
ing, Rioting, threatning to kill, beat or wound 
others, Ce. And for the Safety of 2 

the 
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the Law provides that any Man ſtanding in fear 
ef another, on making Oath before a Juſtice 
of Peace, that he goeth in Danger of his Life, 
che Juſtice ſhall compel the other co be 
bound with Sureties to keep the Peace. 4 Inf. 
180. 20 
For the Power of Juſtices of Peace, Con- 
| ſtables, & c. in keeping of the Peace. See 
my Modern Fuſt ice, and Compleat Pariſh-Officer, 


27. Of Trials, Furies, Fudgment, Execution, 80. 


Trial by the Country Per Patriam) is a Trial 
by a Jury. of twelve Men; and all Trials rela- 
ting to the Common and Statute Law, are to ba 
tried by theſe-Jurymen, each having 101. per An- 
num Freehold; or Freemen worth 40 l. in Goods 
in Corporations. In criminal Caſes a Bill of 
Indictment is drawn up in Writing at the Suit 
of the King, and preferr'd fo\ the Grand Jury; 


which being found by them, before a Judge ha: 


ving Power to puniſh the Offence, the Offender 
is put upon his Trial by the Jury. The Pro- 
ſecutor and his Witneſſes give Evidence to the 
Grand Jury; and the King's Counſel, as Proſe- 
cutors, tis ſaid, may manage the Evidence in 
private to the Grand Jury. 1 Inſt. 126. Bacon 
19. 1 bl 57 nAto boW ka 
When the Grand Jury find the Bill of Indict- 
ment, they write on the Back of it Billa vera: 
Bur if they think it a groundleſs Accuſation, 
they endorſe Ignoramus; and then the Party is 
diſcharged without further Anſwer. Upon Al- 
lowance or finding the Bill by the Grand Jury, 
the Party is ſaid to be indicted, and not before. 
And regularly the Grand Jury can enquire of 


ä 
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nothing but what atiſeth within the County for: 
which they are return d. 3 If. 30, 334. 

_ Indiments may be of High Treaſon, Petit 
Treaſon, Felony, Treſpaſs, and all Sotts of 
Miſdemeanors, or Pleas of the Crown. They 
muſt be at the Suit of the King; ſet forth the 
Chriſtian Name, Surname, and Addition of the 
Eſtate, Place of Reſidence, & c. of the Offen- 
der; (but it is good if the Party be indicted by 
another Name, where he is known by both; 
and when the Name of one kill'd is unknown, 
or Goods are ſtoln from a Perſon that cannot be 
known, it is ſufficient to ſay that one unknown 
was killed by the Perſon indicted, or that he 
ſtole the Goods of one unknown). The Certain- 
ty of Time wherein the Offence is done, as the 
certain Day and Year is to be expreſſed ;- but in 
Treaſon, Felony, & c. the Crown is not bound 
to ſet down the very Day: The Nature of the 
Offence muſt be ſet forth; and the Value of 
ay by which it is committed, &c. And 
in all Cafes of Treaſon, Felony, & and Treſ- 
paſſes, the Indi&ment ought to be Vi & Armis, 
and conclude contra pacem. x Inſt. 303. 1 Cro. 606. 
2204 16.: Rep. 4r, O06 fn th ig? 

Falſe Latin ſhall not quaſh an Indictment. 
But if a Word be not Latin, or allow'd by Law 
as 2 Word of Art, if it be in a Point material, it 
maketh the Indictment inſufficient, as Murdre- 
drum for Murdrum, Bargariter for Burglariter, &c: 
If an Indictment is void for Inſufficiency, or if 
the Trial be in a wrong County, another In- 
dictment may be drawn for the ſame Offence, 
whereby the Inſufficiency may be cured ; and ic / 
may be laid in another County tho' Judgment 
be given. 5 Reb 121. 4 Rep. go. H. P. C. 189, 


. 
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Priſoners are to appear to be tried and hold 
up their Hands at the Bar, for the Certainty of 
the Perſon, and to plead to the Indictment. 


But the holding up of the Hand is only in Trea, 


ſons and Felony; and then upon their Arraign- 
ent their Fetters are to be taken off. If the 


m 
Principal is acquitted, or convict of Manſlaugh- 


ter, or Se Defendendo, or before Attainder hath 
his Clergy, or is patdon'd, or dies, the Acceſſa- 


ry ſhall not be arraign'd. 3 Inf 139. But this is 
_ alter'd by Stat. x Anne, whic 


Man is convicted of Felony, or ſtands mute, or 
Challenges above/ twenty Jurors, '&c. it ſhall be 
lawful to — — the Acceſſary not with- 
ſtanding the Principal had his Clergy, was par- 
dor'd or otherwiſe delivered before Attainder. 
The Priſoner either ſtands mute, confeſles 


the Fact, or pleads upon his Arraignment. If 


he ſtands mute out of Stubbornneſs, or if he hach 
cut out his Tongue, or he does not plead direct- 
ly to the Fact, or does not put himſelf upon a 


Trial by the Country, he ſhall be put to the Pe- 
nance, viz. Pain fort & dure, in Caſes of Petit 


Treaſon and Felony, and forfeit his Goods (not 


his Eſtate). But before the Judgment paſſes, 


the Court orders his Thumbs to be tied together 
by the whole Strength of two Men to give the 
Criminal a Taſte of the Pain to be endured. 
But in Caſes of High reaſon, and Appeal of 
Death, if the Criminal ſtand mute, he ſhall ne- 
vertheleſs have] güte s if he were tried and 
convicted; and if o 


above thirty-five, he incurs a Forfeiture of 


Goods, and Judgment of Pain Fort & Dure, as 


one that refuſeth Trial. 2 Iſt. 177. 3 Inſt. 217, 
227, Cc. 
0 The 


enacts, That if a 


b l 
l, 
| 
ö 


arraign'd for High Trea- 
ſon, or Petit Treaſon, challenges peremptorily 
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The Pleas upon Arraignment are either the 
General Iſſue, Pleas in Abatement, or in Bar, 
Demur to the Indictment, & c. but they muſt be 
to the Purpoſe, for 


llem eff Nihil dicere, & inſufficienter dicere. 


In Abatement, as that there is a Miſnoſmer in 


his Chriſtian or Surname : But in this Caſe the 


Priſoner muſt give in his true Name, and by 


that Name he may forthwith be indicted. Other 
Pleas in Bar are Auterfoits acquit, (viz. hereto- 


fore acquitted of the ſame Crime) Auterfoits con- 


vict. before Judgment, Auterfoits attaint, &c. 
One may plead a Pardon in Bar: And by the 
Common Law che King had Power to pardon 
all Offences; but this Power is reſtrained by 
Statutes. A General Pardon of all Murders, 
Robberies, &c. is not good without reciting the 
Indictment and Convidtion. 3 Inſt. 235. And by 
13 Rich. 2. In a Pardon of Treaſon, Murder, or 
Rape, the Offence committed muſt be ſpecified 
in the Pardon, otherwiſe it ſhall not be allowed. 
A Pardon of all Felonies does 1 to Pi- 
racy; and it is no Bar to Execution, if a Felon 
is attainted. A Pardon of all Attainders is not 
good without a Pardon of the Felony. A Sup- 
preſſion of Truth or a falſe Suggeſtion doth 
avoid a Pardon: And the Acceptance of a Par- 
don is an Argument of Guilt, whereby he that 
pleads it confeſſeth the Fact. 1 In. 391. H. P. C. 


251. + Rep. 43. 


emurrer is when the Criminal joins iſ- 


ſue upon a Point of Law in an Indictment, 
allowing the Fact to be true, as laid in the In- 
dictment or Appeal: So that if the Indictment, 
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Cc. be allow'd to be good in Law in the 
Opinion of the Judges, they proceed to Judg- 
ment and Execution, as if the Party had been 
convicted by Confeſſion or Verdict. H. P. C. 


243. Lobo 
7 he Pleading of the General Iſſue, is a Plea 
to the Fact; Nor guilty ; whereupon if the Pri- 
ſoner joins iſſue, the Trial immediately pro- 
ceeds. - | 
When the Indictment is found, in the proper 


County, it may by ſpecial Commiſſion be heard 


and determined in any other County, but the 
Trial muſt be by Jurors of the proper County. 
And if one be indicted of Treaſon, he may 
lead a foreign Plea, and it ſhall be tried id a 
oreign County: But in Petit Treaſon, Murde 
or Felony, it ſhall be tried where the Indictment 
was taken, unleſs there be a ſpecial Commiſlion. 
3 Inſt. 27. 
Matters of Fact are to be tried and decid 


- by the Jury; and if they take upon themſelves 
the Knowledge of the Law, and give a general 


Verdict, it is good: But to find the ſpecial Mat- 
ter is the ſafeſt Way. 9 Rep. 24. The Verdict 
in Caſes capital muſt be actually given; and if 
the Jury cannot agree upon their Verdict, they 
may be carried round the Circuit till they 
do all agree. But if Peers do not agree upon 


their Verdict, 'tis ſaid they may adjourn: And 


the Verdict by Peers is good if only the great- 
er Number (being twevle) do agree. The 
Verdict muſt be given openly in Court, and not 
as a privy Verdict; tho' a privy Verdict may be 
given on Informations, as in Civil Caſes, 1 Inf. 
227. 3 Inſt. 28. 1 Ventr. 95. H. P. C. 267. 
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While the Evidence is giving, the Priſoner 
may have Counſel aflign'd him for every Mat- 


ter of Law ariſing on the Fact, in Caſes of 


Treaſon or Felony : Formerly che Court was of 


Counſel for the Priſoner, and they allow'd him 
all Things for his Advantage. And it is lawful 


for any one in Court, eſpecially'a Man learned 
in the Law, (as Amicus Curie) to inform the 
Court. 3 Inst. 29, 137. A Man is Convicted when 
he is found guilty by Verdict, or confeſſes the 
Offence z and Aittainted (when Judgment has 
paſs'd upon him. 1 Inſf. 290. 'Perk. 279. 


. Trial of | a Peer of the Realm differs from 


the Trial of one under Nobilicy. For there 
may be twelve Peers, or above, to try the Fact; 


the Trial may be in any County of England; the 


Peers are not ſworn upon the Trial; where a Peer 
is arraigned of Treaſon or Felony, he cannot 


challenge any of his Peers; and they give their 


Verdict in the Abſence of the Priſoner. But he 
ſhall not be tried by his Peers only at the Suit of 
the King upon an Indictment for Treaſon, Petit 
Treaſon, Murder, or other Felony. And here 
he cannot wave his Trial by his Peers, and be 
tried by the Country. In the Caſe of Premu- 
nire, Ofc. tho it is at the Suit of the King, he 


ſhall be tried by Freeholders: And ſo in an Ap- 


peal of Felony, &c. at the Suit of the Party. One 
tho' Noble, if he be not a Lord of Parliament, 
as a Lord of Ireland, Fance, & c. Son of a Duke, 
Earl, Cc. ſhall be tried by Freeholders. And 


when a Peer has committed Treaſon, ren 


Cc. the Indictment is to be found by Freehol- 
ders of the County; but he muſt plead before 
the Lord High Steward, on Removal of the In- 
dictment by Certiorari. 1 Inſt. 156. 2 Inft. 49. 
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3 Inſt. 26, 28, 30. 9 Rep. 30. If a Lord of, Par- 
liament does not appear, and cannot be taken, he 
ſhall be outlawed: by the Coroner. 2 Ff. 49. 
Inſt. . Men Un gd int Nl 54 
3 dy Outlawry in Treaſon or Felony, .an 
Offender ſhall Forfeit as much as if he had ap- 
peared, and Judgment had been given againſt 
him. In Actions, Goods and Chattels, Cc. are 
forfeited. a | | 1115 e ee 


28. Of Trials in Civil Caſes, Furies, Evidence, &c. 


The Proceſs, in Civil Caſes, to bring in the 
Jury in the Common Pleas is Fenire facias or 
Diſtring as Furatorum. Upon this Writ of Venire, 
the Sheriff returns a Jury in a Panel, annex- 
ed to the Writ; whereupon the Jury is ſaid 
to be impanel'd ; and then ſhall go the Writ of 
Habeas Corpbra to bring in the Jury, and after- 
wards a Diſtringas for the Trial of the Iſſue. 
When the Jury appear upon the Proceſs, if the 
Defendant does not appear, the Plaintiff may 
pray that the Inqueſt may be taken by Default, 
which will be granted: But if the Plaintiff 
makes Default, he ſhall be nonſuited, and the 
Defendant ſhall have Coſts. And Notice of Trial 
is to be given by the Plaintiff's Attorney to the 
Defendant's Attorney. Stat. 7 & 8 . 3 8 

The Jury are ſworn Judges upon Evidence in 
Matters of Fact: They muſt be Freemen, indiffe- 
rent and not outlawed or infamous Perſons. A- 
liens, Men attainted for any Crime, ought not 
to ſerve on Juries. Clergymen, Apothecaries, 
Infants under fourteen Years of Age, and Per- 
ſons ſeventy Years old, &c. are exempted. from 
ſerving on Juries. - Where one of the Parties is 


an Alien, the Jury is 2 per medietatem 


Linguæ, 
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Tinguæ, half of the Jury are to be Aliens. But 
there is no medietas Linguæ to be allow'd in 
High Treaſon, &. and if both Parties are Aliens, 
the Jury ſhall be all Engliſh. x Inf. 154. 3 Int. 
47, 222: KA A NG. T #461 1 a, 
Sometimes a Special Jury is granted, - viz, 
That tlie Sheriff ſhall attend the Prothonota- 
ry with his Book of Freeholders, that the Pro- 
thonotary in the Preſence of the Attornies on 
both Sides may take out forty-eight from which 
each Party may ſtrike out twelve; and then the 
Sheriff may impanel the reſt. And where Jury- 
Men on the principal Panel do not appear, or are 
chatleng'd by either Patty as not indifferent, 
the judge upon Motion of the Plaintiff or De- 
fendant grants a Supply to be made by the She- 
riff, &c. of Tales-men, viz. By-ſtanders, preſent in 
Court to make a full Jury. 10 Rep: 102, 103, 
Sc. 2 Roll. Abr. 67x. Tales-men muſt be Freehol- 
ders or Copyholders of the County having 51 
A- year, Stat. 4 . N t. 
. Challenge to the Fury," which is an Exception 
againſt them, is of two kinds, viz. to the Array 
and the Polls. A Challenge to the Array is at 
once to except againſt all the Perſons impanel'd: 
And there may be a Principal Cauſe of 'Chal- 
lenge to the Array, and a Challenge to the Fa- 
vour. A Principal Cauſe, in reſpect of Partiality 
or Default of the Sheriff, &c. and not in reſpect 
of the Perſons returned. Partiality in the She- 
riff may be by Reaſon of Kindred or Affinity to 
the Plaintiff or Defendant, or if one of the Jury 
is return'd at the Nomination of the Plaintiff or 
Defendant, &c. Exception co the Favour. is 
where the Plaintiff or Defendant is Tenant to 
che Sheriff, or if the Sheriff's Son 55 rr 
2 a | 51 L e 
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the Daughter of the Party, Cc. A Challenge to 
the polls is an Exception againſt one or more 
particular Jurors returned: And this in Treaſon 
or Felony may be peremptory, without ſhewing 
any Cauſe, in Favour of Life, If one of the 
Parties is of Affinity to a Juror, the Juror hath 
given a Verdict before in the ſame Caule, if af- 
ter he js returned he eats and drinks at the Charge 
of either Party; if the Plaintiff, c. be his Ma- 
ſter, or the Juror hath any Intereſt in the Thing 
demanded, &. If the Juror is convicted and 
attainted of Treaſon, Felony, Perjury, adjudged 
to the Pillory, be Outlawed, &c. Theſe are all 
Principal Challenges. But where the King is 
Party one ſhall not challenge che Array for Fa- 
your, tho' the King may do it: And in Crimi- 
nal Caſes, for compaſſing to kill the King, &c. 
there is no Challenge to be allowed but for Ma- 
lice. 3 H. 7. 1 Iuſt. 15 5, G. t 
The Time to challenge a Juror is before he 
is ſworn: And each Juror muſt take the Oath 
appointed by Law, and be ſworn well and trul 
to try the Iſſue of Niſi prius according to the Evi- 
dence. And Evidence is uſed for ſome Proof ei- 
ther by Witneſſes or Writings. An alien Infidel, 
one non ſane Memorie, a Party intereſted in the 
Suit, a Wife for or againſt her Husband, &c. (ex- 
cept in Caſes of Treaſon) a Party to an uſuri- 
ous Contract, againſt the Uſurer ; Perſons attaint- 
ed of falſe Verdict, or Cohſpiracy, convicted of 
Perjury or Subornation of Perjury, Forgery up- 
on the Statute 5- Eliz. one that by Judgment 
hath loſt his Ears, or ſtood in the Pillory, 
Oc. and Perſons convicted, of a Premunire, 
and of Felony , not pardon'd, may nor be Evi- 
dence : But a Jew, who may be ſworn on the 
—— Old 
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Old Teſtament, Kinſmen, tho never ſo near, 


Tenants,” Servants, Maſters, Attornies, one of 


the Jury upon Trial, and others not infamous, 


which' want not Underſtanding, or are not Par- 


ties in Inteteſt may be Witneſſes. But an Attor- 
ney may not be examined againſt his Client; and 


the Credit of Witneſſes, in Caſe of Servants, &«. 


ſhall be left to the Jury. 4 Inf. 279. 1 If. 6. 


x Vent. 197. _ 

- Outlawry in a perſonal Action is no Excepti- 
on againſt a Witneſs; tho' it be againſt a Juror. 
x Inſt. 6. If a Witneſs is not able to travel, a 
Judge may excuſe his Non-Appearance, and cer- 
tify his Examination. To a Jury, one Witneſs 
may be ſufficient: Witneſſes cannot teſtify a Ne- 
gative but only an Affirmative. And if they 
{wear falſly they are guilty of Perjury. And 
Perjury and Subornation of Perjury are Offences 


at Common Law, for which a Man may be pu- 


niſhed by Fine, Impriſonment, Pillory, &c. as 
well as by Statute. 3 Inf. 163. 

As to Evidence, &c. by Writings (which is call'd 
Evidence, becauſe thereby the Point in Iſſue i 
to be made evident to the Jury) Records prove 
themſelves; but Copies of them muſt be proved 
by Witneſſes. Every antient Deed proves it ſelf, 
where Poſſeſſion has gone accordingly : But la- 
ter Deeds muſt be proved by Evidence. If the 


Witneſſes are dead, their Hand-wricing muſt be 


proved. Deeds, tho' the Seal is broken off, and 
other Writings without Seal may be Evidence : But 
a Deed cannot be proved by a Copy, unleſs it 
be in Caſes of 1 as where the Deed is 
burnt, &c. Andif an originat Deed is in being, 
or may be had, the Counterpart cannot be pro- 
duced as Evidence. A Copy of a Will ought not 


to be allowed; but a Probateyof a Will as to a 
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perſonal Eſtate ſhall be admitted, tho if Iſſue 
be taken upon it, it ſhall be tried by a Jury. De- 
poſitions in the Eccleſiaſtical Court cannot be 
given in Evidence; and a Defendant's Anſwer in 
Chancery is not Evidence againſt others, tho” it 
is againſt himſelf. - 1 I»f. 6. 283. 9 Rep. 31 
Beſides theſe Evidences, Juries are ſometimes 
induc'd to bring in their Verdicts by Preſumpti- 
on; as if all the Witneſſes to a Deed are dead, 
continual and quiet Poſſeſſion is a violent Pre- 
ſumption of the Legality of the Deed: But it 
may receive further Credit by comparing of the 
Hands and Seals. And in Criminal Caſes, if a 
Man be run thro' the Body with a Sword in a 
Houſe, and inſtantly dies, if it is proved by a 
Witneſs that one was eo to come out of the 
Houſe with a bloody Sword, and no other Man 
was at that Time in the Hguſe ; this is a ſtrong: 
Preſumption that he was guilty of the Fact: 
But the Court ought not to judge too haſtily up- 
on bare Preſumption in Caſe of Life and Death. 
1 Inſt. 6. 373. 1 | 20 
There may be a Demurrer to the Evidence. As if 
the Plaintiff ſhews in Evidence any Records, 
Deeds, or Writings, &c-.-upqn- which a Queſti- 
on of Law doth ariſe, and the Defendant offers 
to demur in Law upon it, the Plaintiff muſt 
join in Demurrer, or wave his Evidence: But 
if Evidence is given for the King in an Informa- 


tion, or other Suit, and the Defendant offers to 


demur upon it, the King's Counſel are not obli- 
ged to join in Demucrer; but the Court oughtto 
direct the Jury/to find the ſpecial Matter. 5 Rep. 
104. There may be alſo.a Bill of Exceptions to 
the Evidence, when the Court does not agree to a 
Demurrer for the Inſufficiency of the Evidence: 
91 ZBut 
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But in Criminal Caſes no Bill of Exception to 


the Evidence will be allowed. Not only the 
Defendant may demur, but the Plaintiff may 
alſo demur upon the Defendant's Evidence pro- 


duced to prove a Fact upon which a Matter of 


Law ariſes. 2 Inf. 426, 427. Kel. 177. 
After Evidence given upon the Iſſue, the Ju 
ry are to be kept in ſome convenient Place with- 
out Meat or Drink, Fire or Candle; and not 
be allowed to ſpeak to any Stranger, till they 
bring in their Verdi&, to which every one of 
the twelve muſt agree: Tho' ſometimes when 
the Evidence hath been heard, the Parties doubt- 
ing of the Verdi& may conſent that the Jury 
ſhall be drawn or diſcharged. A Verdi& ma 
be either General or Special. General when it is 
poſitively given, either in the Affirmative or Ne. 
gative; as Guilty or Not guilty, Cc. Special 
where the Jury find the ſpecial Matter or the 
Fact at large, and leave it to the Judges to de- 
termine what is the Law ariſing from the Fact. 
The Privy Verdict in Civil Caſes, is given out 
of the Court, before any of the Judges of the 
Court: it is to be kept ſecret from each of the 
Parties till it is affirmed in open Court; and the 
Jury may vary from their private Verdict, by 
Ee Verdict in open Court. 1 Inf. 226, 227. 
f Jurors eat or drink at the Coſt of him for 


whom they ſhall give their Verdict, before they 


are agreed on the Verdict; or if they caſt Lots 
whether they ſhall find for the Plaintiff or De- 
fendant, Oc. the Verdict may be ſer afide; and 
a Verdict may be ſet aſide by the Judge, if it 
appears to him to be given againſt Evidence, or 
where exceſſive Damages are given, &. and he 
may order a new Trial. 1 B. 227. 1 Vent. 125, 
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When'a Yb Ten. ts Pottea be vt re- 
turned by the Judges of Ni prias on the back o 
the 1 and de Ca r to bl taxed by 
the Prothonotary ; whereupon judgment follaws 
and Execution. But there may be Arreſt of 
judgment, for want of Notice of Trial; or be- 
cauſe the Plaintiff before Trial treated the Jury, 
or that the Record differs from the Deed pleaded 
in ſome material Points, C. Or Judgment ma 
be arreſted for that which may appear upon the 
Iſſue-Roll; as for ſame material Defect in plead- 
ing, Cc. tho' there be a Verdict. And to move 
in Arreſt of Judgment is to ſhew Cauſe why 
Judgment ſhould not be ftop'd. Here all Mat- 
ters of Fact muit be made out by Affidavit. 
After Judgment, Proceſs of Execution is award- 
ed, which begins where the Action ends; and is 
granted for the obtaining of Poſſeſſion of the 
Thing acquired by Judgment of Law. In per- 
ſonal Actions, Execution may. be three Ways, 
viz. by Capias ad Satufaciendum, Elegit, and Fieri 
facias, Ca. Sa. to impriſon the Body till Satisfa- 
ction; and when one is in Execution by this 
Writ, no other Execution can be ſued againſt 
him, his Lands or Goods, Elegit is a judicial 
Writ given by Statute, upon Recovery for Debt, 
or Damages, Cc. for the Sheriff to deliver to 
the Party recovering all the Chattels of the 
Debtor (except Beaſts of the Plough) and the 
Moiety of his Land by reaſonable Price and Ex- 
tent till the Debt is levied. 13 Ed. 1. And the 
Appraiſment and Extent upon the Elegit muſt be 
found by Inqueſt of twelve Men returned of Re- 
cord. By the Common Law one could have Ex- 
ecution only againſt Goods and Chattels, and of 
Corn or other preſent Profit of the Lands, by 
9 O 4 Neri 
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Fieri facias or Levari facias ; not of the Body, or 
future Profits of Land, allow'd by Statutes. 1 Inf. 
269.:2.n{t.294. 1 Rep. 11, .. 
Upon Statutes-Merchant, Staple or Recogni- 
Zances, in the Nature of a Statute Staple, there 
is an Execution .of Body, Lands, and Goods. 
x Inf. 289. 11 Ed. .. . 0 
If che Chattels are ſufficient to pay the Debt, 
and it appears ſo to the Sheriff, the Sheriff oughe 
not to extend the Lands. By the Seizure of the 
Goods, the Sheriff hath a Property in them; 
and after the Debt levied, he is Debtor to the 
Plaintiff. The Sheriff cannot break open Doors 
to take Goods on a Fieri facias, Goods pawn'd, 
or Goods of a Stranger in the Poſſeſſion of the 
Defendant, Things annexed to the Freehold, 
Goods bought Bona Fide depending the Action, 
ſhall not be ſubject to the Execution. If you le- 
vy only Part of the Debt on a Heri facias, you 
may have a Ca. Sa. or Capias ad Satufaciendum for 
the Reſidue: And if the Defendant be a Clergy- 
man, a Writ goes to the Biſhop, who thereupon 
ſends forth a Sequeſtration of the Profits of the 
Benefice, directed to the Churchwardens, G. 
r 

In real or mixt Actions relating to Lands, the 
Writs of Execution are, an Habere facias ſeiſinam, 
to put ons in Poſſeſſion of Freehold Lands reco- 
vered ; or a Habere frcias poſſeſſionem, to put the 
Plaintiff in actual Poſſeffion of his Term, Gr. 
and if any of theſe Writs, whether in perſonal 
or real Actions, are not executed within a Year 
and a Day after the Judgment; then to revive 
the Judgment and obtain Execution, there muſt 
be a Writ of Scire facias to ſhew Cauſe why the 


Execution ſhould not be awarded. 1 Inf. 290. 
K RES: 0 & i KY. 


= 


In. 


to the Common Lam. 201 


If there is juſt Cauſe to. be reliev'd againſt 
any of theſe Proceedings at Law, the Defen- 
dant may bring Writs of Error to Reverſe them, vis. 
a Writ of falſe Judgment, a Writ of Attaint for 
falſe Verdict, and Audita Querela. And this. 
Writ lies where one is grieved by any Error in 


the Foundation, Proceedings, Judgment, or Ex- 


ecution in any Court. of Record that hath Power 
to hold Plea of Debt or Treſpaſs above 40 6. it 
muſt be returnable in the King's Bench; for no 
Writ of Error is returnable in the Common Pleas. 
F. N. B. 20. 5 Rep. 111. 7 Rep. 11, 12. PA 


| 29. Of Action, brogg be to Trial, Pleadings, &c. 


The Actions which are brought in the Courts 
at Weſtminſter are uſually divided into Actions of 
Debt, Actions upon the Caſe, of Slander, of 
Treſpaſs, of Detinue, Waſte, &c. Action Debt 
lies where any Sum of Money is due to a Man 
by Reaſon of Account, Bargain, Contract, Obli- 
gation or other Specialty. Action upon the Caſe 
lies for Deceits in Contracts, Bargains, Sales, &c. 
as where one ſells me adulterated Wine, Cora, 


full of Gravel, Wares by falſe Weights or Mea- 


5 


ſures, Cc. warrants a Horſe to be ſound, or 
Cloths to be of ſuch a Length, and they are not 
fo, &c. This Action alſo lies for Breach of Pro- 
miſe. Action of Slander is brought for Words 
ſpoken which affect a Man's Life, Office, Trade, 
Sc. tend to Lols of Preferment in Marriage, 
Service, &c. or to a Man's Diſinheritance: For 


any Words which occaſion a particular Damage, 
this Action may be brought. Treſpaſs lies where 


any Perſon makes an Entry on my Lands, and 
does Damage, ec. or àſſaults and beats another. 
Petinue is for Recovery pt Goods, Cc. lent or 

delivered, 


- SURE 3 * 
—— * —_ - has — — gg 
* i au as " : N, 2 by 8 5 —_ — — — 8 
2 — 5 — 4 > I * — > —_— 
ORE OD OT WOES T — 7 
COONS or Te —— 
£ 


* * — rd Is 
— * 3 * 
— — — — 


202  AGeneral Introduction, 

delivered. And Vaſte is where any Deſtruction 
is made either in Houſes, Lands, Woods, &r. 
by Tenant for Life or Years,to the Prejudice of 
the Heir or him in Reverſio e. 
When Perſons are arreſted on theſe Actions, 
the Sheriff or his.Officer takes a Bond for '4p. 
pearance or ſpecial Bail. Special Bail is required 
where the Defendant is indebted to the Plaintiff 
to the Value of 101. or upwards, and the Sure- 
ties muſt be Men of good Subſtance, anſwerable 
to the Action. But in Actions on the Caſe for 
Words, Account, Covenant (unleſs to pay Mo- 
ney) Treſpaſs and Ejectment, Penal Statutes, 
Cc. Special Bail is not uſually required. In 
Common Bail any Suseties are taken of Courſe, 
as John Doe and Richard Roe; and this is nothing 
but mere Form upon Appearance. If the Adi. 
on requires only an Appearance, then an Attor- 
ney for the Defendant may back the Sheriff's 
Warrant, by indorſing that he will appear for 
the Defendant at the Return of the Writ, and 
file Common Bail. In caſe the Defendant is not 
taken on the Return of the Capias, alias, and 
Pluries Capias, an Exigent ſhall be awarded in order 
to Outlawry, Sc. But Peers of the Realm are 
not to be arreſted in Civil Caſes; againſt theſe 
the Proceſs is by Diſtreſs infinite, &c. 

After a Man is ærreſted, he may either pro- 
ceed to Trial, or remove himſelf by Habeas Cor- 
pas to the King's Bench Priſon or the Fleet, 
where he may enjoy the Benefit of the Rules. 
Pleas to Actions Civil, in Treſpaſs upon the Caſe, 


Ge. Not guilty ; in Debt upon a Contract with- - 
out Specialty, Nihil debet per patriam; in Action 


of the Caſe upon Aſſumpſit, Non Aſſumpfit; in Co- 


venant, Performance of Covenants; in Debt on 
4 | Bon 5 


„ av = — . 


ion. 11;t6, 3 | 1 ; 
In perſonal Actions, as Debt, Accompt, &. 
a Bar is perpetual; becauſe the Plaintiff cannot 
have an Action of a higher Nature, but his only 
Remedy in this Caſe is by Error or Attaint. But 
efendant be barred in a real Action by 
Judgment upon Verdict, Demurrer, Confeſſion, 
He may have an Action of a higher Nature, 
and try the ſame Right again as it concerns the 
Inheritance. 5 Rep. pF; DEE 
An Iſſue found by Verdict ſhall always be in- 
tended true, until it be reverſed by Attaint, and 
for that Reaſon upon an Attaint no Superſedeas is 
grantable by Law. Plowd. 49. 
See more of Actions, Pleadings, &c. Adis 
Perſonals moritur cum perſona. p. 7. See allo p. 74. 
Libricum Lingua, &c. The Compleat Attorney, &c. 


if the 


Oc. 


A Court, Curia, is a Place where Power is ju- 
dicially adminiſtred. And the Court of Chancery 
is one of our moſt ancient and higheſt Courts of 
Judicature; the Brir;ſh and Saxm Kings having 
their Chancellors and Court of Chancery : And 
this is the only Court out of which original 
Writs did Iſſue. In the Chancery are two Courts, 
One Ordinary, where the Proceedings are ac- 
cording to the Laws and Statutes of the Realm; 
another Extraordinary being a Court of Equity. 
The ordinary Court hath Juriſdiction to hold 
Plea of Scire facia for repeal of Letters Pa- 


- roifubeanl eee 58 
do the Common Law. 20g 
Bond, Nen eſt Fattum, ce. Theſe are general 
to the Declaration; and if you plead Special» 
ly, you muſt ſet forth the Matter pleaded at 
large with apt Concluſion to the Declaration a 


30. 8 ourts of Fuſtice ; the Chancery, King's Bench, 
. Common Pleas, Exchequer, &C. 
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rents, at the Suit of a former Patentee, when two 
are granted for the ſame Thing, &c. But when 
they are againſt Law, Cc. the King may have 
a Scire facias to repeal his own Grant. This Court 
may hold Plea of all Perſonal Actions by or 
againſt any Officer of the Court, and by Acts 
of Parliament of ſeveral Offences and Cauſes, 
All Commiſlions of charitable: Uſes, Bankrupts, 
Ideots, Lunacy, Cc. that pas under the Great 
Seal, iſſue out of this Court. And for this Pur- 
poſe this Court is always open; ſo one from 
hence may have ati Habeas Corps, Prohibition, 
Oc. in Vacation, where they iſſue out of other 
Courts only in Term-time. Here alſo a Subpæna 
may be had to force Witneſſes to appear in other 
Courts, when they have no Power to call them. 
The extraordinary Court, or Court of Equity 
proceeds by the Rules of Equity and Conſcience; 
and this Equity conſiſts in abating the Rigour of 
the Common Law, conſidering the Intention ra- 
ther than the Words of the Law ; and exerts its 
Power in Caſes wherein the Subject is without 
Remedy in the Courts of Common Law. In 
this Court Relief is often given for and againſt 
Infants, notwithſtanding Minority ; for or againſt 
married Women, notwithſtanding Coverture: In 
ſome Caſes a Woman may ſue her Husband for 
Maintenance, ſhe may ſue without her Husband 
when he is beyond Sea, & and may be compel- 
led to anſwer without her Husband : All Frauds 
and Deceits for which there is no Redreſs at 
Common Law; all Accidents as to relieve Obli- 
gors, Mortgagors, Cc. againſt Penalties and 
Forfeitures, &c are here relieved : Alſo this 
Court will give Relief againſt unreaſonable En- 
gagements without Conſideration; force unrea- 
5 £ ſonable 


to the Common Law. 205 
ſonable Creditors to compound with an unfortu- 
nate Debtor; make Executors, &c. give Secuti- 
ty and Intereſt for Money that is to lie Jong in 
their Hands; order the Performance of a Will ; 
confirm Title to: Land, &c._tho' one hath loſt 
his Writings; make Conveyances, defective 
thro? Fraud or Miſtake, good and perfect; force 
Men to come to an Account with each other 
Ge. But in all theſe Caſes where the Plaintiff 
can have his Remedy at Common Law, he oughe 
not to be relieved here. This Court will alſo re- 
ſtrain other Courts that exceed their Juriſdicti- 
on, and remove the Suit to it ſelf by Certiorari. 

The Court of Chancery will not retain a Suit 
by Engliſh Bill for any Thing under 10 J. Value, 
except it be in Caſes of. Charity ; nor for Lands, 
&-c.under 40 s. per Annum,&c.The Method of pro- 
ceeding is firſt to file your Bill of Complaint ſet- 
ting forth the Fraud, or Injury: done, aud pray 
ing Relief, Cc. When the Bill is filed, Proceſs 
of Subpæna muſt be taken out to compel the De- 
fendant to appear; when the Defendant appears, 
he puts in his Anfwer to the Bill of Complaint, 
if there is no Cauſe for Plea to the Juriſdiction, 
in vals of the Perſon, or in Bar, &c. Then 
the Plaintiff enters his Replication, unleſs he 
files Exceptions againſt the Anſwer as inſuffici- 
ent, referring it to a Maſter.to report whether 
it be inſufficient or not, to which Report Excep- 
tions alſo may ade. The Anſwer, Repli- 
cation, and Rejoinder, gc. being ſettled, and 
the Parties come to iſſue, Witneſſes are to be 
examined upon Interrogatories, either in Court, 
or by Commiſſion in the Country; and when 
che Plaintiff and Defendant have examined their 
Witneſſes, Publication is to be made of the De- 

poſitions 
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poſitions of the Witneſſes, and the Cauſe is to be 
ſer down for Hearing, after which follows the 
Decree. If the Plaintiff diſmiſſeth his own Bill, 
or the Defendant diſmiſſes the ſame for Wantof 
Proſecution ; or the 2. in Behalf of the 
Defendant, the Bill is diſmiſſed with Coſts to be 
„ 7 
Coſts are alſo allowed in Caſes of Injunctions to 
ſtay Proceedings in the Courts of Common 
Law, if no Matter of Equity be found on Exa- 
mination; and the Cauſe is again diſmiſſed to the 


aw. 1 0 = oy 
If che Defendant doth not appear on being 
ſerv'd with the Proceſs of Subpæna, then upon 
Affidavit of the Service of it, an Attachment 
will iſſue out againſt him; and if a Non eft in- 
wentrs is returned, then an Attachment with 
Proclamation of Rebellion goes againſt him; 
and if he ſtands further out in Contempt, then a 
Commiſſion of Rebellion may be iſſued forth di- 
reed to the Sheriff, &c. for apprehending 
him, and the bringing him to the Fleet- 
Priſon, in order to which they may Jah 
breaking open Doors. If the Defendant ſtands 
further out in Contempt, a Serjeant at Arms may 
be ſent to cake him; and if he cannot be 
taken, a Sequeſtration of his Land may be ob- 
tained *ci!l he appears. And if a Decree be not 
obey'd, being ſerved upon the Party under the 
Seal of the Court. all theſe Proceſſes of Contempt 
will iſſue out againſt him for his Impriſonment 
till he yields Obedience to it. 

When Parties come to Iſſue the Cauſe cannot 


be tried by a Jury in this Court, but the Record 


is to be delivered by the Lord Chancellor, Cc. 
into the King's Bench to be tried there: And af 
ter Trial it is to be remanded into the Chancery, 

| | char 
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that Judgment may be given there according to 
the Na of Law. But if there be a Deans: 
in Law, it ſhall be argued and adjudged in th 
Court. Upon Judgment given in this Court, 
Writ of Error doth lie returnable into B. R. 
And there may be a Bill of Review where there 
is any Error in Law, or an Appeal to the Houſe 
of Lords. | ag 
The Lord Chancellor or Lord Keeper is ſole 
Judge in this Court, but then he has under him 
as Aſſiſtants, the Maſter of the Rolls (who in 
his Abſence makes Qrders and Decrees) twelve 
Maſters in Chancery, a Regiſter, ſix Clerks, and 
a very great Number of Officers. | 


The Court of King's Bench, 


The Court of King's Bench is fo call'd from 
che Preſence of the King, the Kings of this 
Realm having in Times paſt ſar on the Bench, 
but the Judicature always belong'd to the Judges; 
and it was formerly moveable with the Courr. 
For Juriſdiction, this Court is general and all 
over England; and it hath Juriſdiction in Cri- 
minal and Civil Cauſes, being divided into a 
Crown Side and a Plea Side. The Crown Side 
takes Cognizance of all Treaſons, Felonies, 
Breaches of the Peace, &c. and, all Cauſes pro- 


Secured by way of Indictment, Inquiſition or In- 


formation. Into the Court of King's Bench, 
Indictments from all Inferior Courts, and Or- 
ders of Seſſions, Cc. may be removed by Cer- 
tiorari; and Inquiſitions of Murder, &c. are 
certified hither of Courſe. Hence alſo ifſue 
Attachments, &c. le is the ſupream Court 
of Criminal Juriſdiction; and the Judges are Sc- 
1 | vereign 
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1 vereign Juſtices of Oyer and Terminer and Gaol- 
| Delivery: They are Conſervators of the Peace 
of England, and the Sovereign .Coroners of the 
Land. On the Plea- Side, this Court hath Cog. 
nizance on all Pleas by Bill, for Debt, Derinue, 
.-_ Covenant, Account, and of all Actions of the 
FA Caſe, either upon Promiſes, Trover and Con- 
10 verſion, Scandalous Words, on Penal Statutes, 
and all other perſonal Actions, r. c. 
againſt any Perſon ſuppoſed to be in the Cuſto. 
dy of the Marſhal; as every one ſued here is 
ſuppoſed to be. And in all perſonal Actions for 
or againſt any Officer, Miniſter or Clerk of the 
Court. This Court may examine all Manner of 
Errors of all Judges and Juſtices; it may reverſe 
a Judgment given in the King's Bench in Ireland: 
Ic granteth an Habeas Corpus upon Motion to re- 
lieve Perſons wrongfully a reſtores 
Freemen unjuſtly disfranchiſed ; may Bail any 
Perſon whatſoever ; repeal the King's Patent by 
Scire facias, &c. 4 Inſt. FF 
The Juſtices of this Court have no, Com- 
a miſſion to hold Pleas, but their Power is origi- 
hy nal and ordinary. For when the King hath-ap- 
6. pointed them, they have their Juriſdiction from 


{3 the Law, both in Criminal and Civil Cauſes. 
1 The Chief Juſtice is created by Writ, who is a 
+8 Lord by his Office; and the three other Judges 
10 are created by Letters Patents. All of them are 
to continue, Quam din ſe bene Geſſerint. The ſub- 


| Chief Clerk or Prothonotary, the Cuſtos Bre- 
pe vium, Clerk of the Papers, Clerk of the Decla- 
; rations, Philizegs, &c. | ; 


The 


ordinate Officers are the Clerk of the Crown, 


— 
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| Te court of common Pleas. 


The Court of Common Pleas (otherwiſe cal- 
led Common Bench) is the King's Court held at 
a Place certain, viz. Weſtminſter hall. The Juriſ- 
dition of this Court is general, and extends it 
ſelf throughout all England, in like manner as 
the King's Bench. It hath Juriſdiction in all 
Civil Cauſes; Real, concerning Inheritances, by 
which Fines and Recoveries paſs, and all other 
real Actions by original Writ ; and in Perſonal 
and mixt Actions, this Court and the King's 
Bench 12 the moſt part a concurrent Juriſ- 


diction. | ut this Court hath no Cognizance of 
Pleas of the Crown, And regularly it cannot 
hold any Plea in Actions real, perſonal, or mixt, 
but by Writ out of the Chancery returnable in 
this Court ; unleſs it be by Bill, for or againſt 
an Officer or other privileg'd Perſon of the 
Court; Prohibitions to. keep Courts within due 
Bounds, & c. All Actions cognizable by this 
Court come thither either by Original, as Ar- 
reſts and Outlawries; By Privilege or Attach- 
ment, for or againſt privileg'd Perſons; out of 
the inferior Courts, not of Record, by Pone, Re- 
eordare, Accedas ad Curiam, Writ of falſe Judg- 
ment, &c. And none are admitted co plead at the 
Bar, or to ſign any ſpecial Pleadings in this 
Court, but Serjeants at Law. 

This Court is govern'd by a Chief Juſtice, 
and three other Judges; it has a Cuſtos Brevium, 
three Prothonotaries, fourteen Philazers, four 
Exigenters, a Clerk of the Warrants, of the 
Juries, King's Silver, Eſſoins, Outlawries, 


P The 


deals eſpecially in the judicial hearing and deter. 


like Actions as are proſecuted in the King's Bench 
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The leading Proceſs in this Court is a Capiæ; 
in B. R. a Bill of Middleſex or Latitat; in Chan- 
Cery a Subpæna- 


The Court of Eucbeguer. N 


The Court of Exchequer, is the laſt of the 
four Coutrs at Weſtminſter. It is an ancient Court 
of Record, erected to order the Rights and Re. 
venues of the Crown. It conſiſts of two, Parts, 
an upper Part and a lower Part ; the upper Par: 


mining all Cauſes belonging to the King's Trea. 


ſure; and the lower Part is call'd the Receipt of 
the Exchequer, properly employed in receiving 


and paying of Money: The King's Debtor, 
and their Debtors, Accountants, the King's Te- 
nants and Farmers, Officers and Miniſters of the 
Court, &c. may ſue and be impleaded 
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or Common Pleas, The judicial Part of the 
Exchequer is a Court both of Law and Equity: 
The Court of Common Law is in the Office of 
Pleas, after the Courſe of the Com 
held coram Baronibus. Here the Plaint 


to be a Tenant or Debtor to the King, or ſome Mat 
way Accountant to him; and the leading Pro- C 
ceſs is either a Writ of Subpæna or Quo Mins, di 


but generally the firſt ; which goes into Wale, 
where no Proceſs of the King's Bench or Con- 
mon Pleas ought to run, except the Capias Lila. 
gatum. The Court of Equity is holden in the 
Exchequer-Chamber, before the Lord Treaſurer, a 


Chancellor, and Barons of the Exchequer; the the 


Proceedings here are by Bill agreeable to tlic Ar 
Practice of the High Court of Chancery, but 15 
the Plaintiff muſt fer forth in his Bill that 5 1s 

2 Debtor 
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Debtor to the King; tho' it is not material whe- 
ther he be ſo or not. In this Court the Clergy 


| uſually exhibit Engliſh Bills for Recovery of their 


Tithes, &c. And here the King's Attorney Ge- 
neral may exhibit Engliſh Bills, &c. for any Mat- 
ter concerning the King; and any Perſon grie- 
ved in any Cauſe proſecuted againſt him on Be- 
half of the King, may exhibit his Bill againſt 
the Attorney General, &c. to be relieved in 
Equity. 5 

In the Exchequer there are properly ſeven 
Courts, viz. the Court of Pleas or of Common 
Law; the Court of Equity; the Court of Ac- 
counts; the Court of Receipt; the Court of 
the Exchequer-Chamber, wherein all the Judges 
of England debate difficult Matters of Law; the 

ourt of Exchequer-Chamber upon Errors in 
the Exchequer ; the Court of Exchequer-Cham- 
ber upon Errors in the Court of King's Bench. 
4 Inſt. 119. 2 
The Lord Chief Baron is the chief Judge of 
this Court, aſſiſted with three other Barons, who 
are the Sovereign Auditors of England, and hear 
and determine all Cauſes in Law or Equity. And 
the ſubordinate Officers in the upper Exchequer 
are, the Remembrancers, the Clerk of the Pipe, 
Controller of the Pipe, Clerk of the Pleas, Au- 
ditors, &c. | 


The Court of Aſſizes. 


The Court of Aſſizes is held twice a Year in 
every County of England ( Middleſex excepted) for 
che Eaſe of the People in diſtribution o& Juſtice: 
And the twelve Judges are commiſſioned to go in 
ſeveral Circuirs for that Purpoſe. They judge 

1 of 


213 A General Introduction 


of both Civil and Criminal Cauſes, for by 2 
Commiſſion of Oyer and Terminer to the Judges 
and other Gentlemen of rhe County, they are 
impowered to try and determine Treaſons, Mur- 
ders, Felonies, &c. By a Commiſſion of Ge. 
neral Gaol-Delivery directed to the Judges, and 
Clerk of the Aſſize aſſociate, they have Power 
to try every Priſoner in the Gaol for any Ol. 
fence whatſoever. By a Commiſſion of Aſſize 
directed to them only and the Clerk of the Af. 
ſize, they are to take Aſſizes, and do Right up- 
on Writs of Novel Diſſeiſin (call'd Aﬀizes) brought 
before them by ſuch as are wrongfully thruſt out 
of their Lands, &c. but now Men's Poſſeſſions 
are beſt recovered by Ejectment. By Commiſ- 
ſion of Niſ prius directed to the Judges and Clerk 
of Aſſize, all Civil Caufes grown to Iſſue in the 

Courts at Weſtminſter, (as when a Suit is begun, 
and the Parties in their Pleadings vary in ſome 
Point of Fact; as for Example, if in an Action of 
Debt the Defendant denies it to be his Debt, or 
in Action of Treſpaſs for taking away Goods, 
the Defendant denies that he took them, G. 
Then the Plaintiff is co prove the Debt to be the 
Defendant's, that he took the Goods, &c. upon 
which Denial and Affirmation the Law faith that 
Iſſue is joined between them; ) are brought down 
inthe Vacation, and tried by a Jury of twelve 
Men of the County where the Cauſe of Action 
ariſes, before the Day of Appearance appointed 
for the Jury above, for the Eaſe of the Plaintiff, 
Defendant, Jury and Witneſſes. And then upon 
Return of the Verdict given by the Jury to the 
Court above, the Judges there give Judgment for 
the Party for whom the Verdict is found. This 


is the uſual Method of Trials by Ni *. to 
5 ave 
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fave the Charge and Trouble of bringing Juries 
and Witneſſes to Weſtminſter, .&c. but in Matters 
of great Weight, or where the Title is intricate, 
the Judges above upon Motion will order a 
Trial at Bar, and\then the Juries and Witneſſes 
muſt come to. the Courts at Weſtminſter for the 
Trial of the Cauſe. „ 5 
The Judges of Aflize were introduced in the 
Place of the ancient Juſtices in Eyre, who went 
round the Kingdom once in ſeven Years, and 
tried Titles of Lands and Goods, Treaſons, Fe- 
jonies, &c. They are attended by Juſtices of 
Peace, the Sheriff of each County, his under Of- 
ficers, & c. And if he is abſent, or negligent in his 
Duty, the Judges may Fine him. The Circuits are 
Six, to each of which two Judges are appointed. 


The Court of Luarter-Seſſions. 


The General or Quarter-Seſſions of the Peace, 

is a Court of Record held every Quarter of a 
Year in every County before Juftices of Peace, 
by Virtue of a Commiſſion of the Peace and ſe- 
veral Acts of Parliament. The Juriſdiction of 
the Juſtices in Seſſions conſiſts in hearing and de- 
termining Felonies, Treſpaſſes againſt the pub- 
lick Peace, &c. And upon Conviction in Treſ- 
paſs, this Court may fine, &c. but tho' they 
have Power to hear and determine Felonies, 
they uſually try only Petit Larcenies, and Of- 
fences by particular Statutes; other Felonies be- 
ing of Courſe tried at the Aſſizes Beſides Trials 
upon Traverſe, (viz. where the Party takes Iſ- 
ſue, or denies the chief Matters of the Indict- 
ment, or the Point of the Indictment) the Juſti- 
ces make Orders upon hearing of Complaints, 
P 3 Oc. 
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Ce. The Right of Settlements of poor Perſons, 
Ce. makes a good Part of the Buſineſs of the 

Quarter-Seſſions. e Py 39 
To this Court there is Freedom of Acceſs, as 

in other Courts of Record; ſo that if any Per- 
ſon ſhall attend the Seſſions to prefer a Bill of In- 

dictment, or being obliged to appear on a Re. 
cognizance to ſave the Forfeiture, or on Ac. 

count of any other Buſineſs of the Seſſions, he 
ſhall not be moleſted: And if he happen to be 

arreſted, the Court may diſcharge him. 1 Lev, 
159. 7-08 1 

Offences which by Statute ought to be proſe. 
cuted in this Court, are, concerning Alehouſe. 
keepers, Baſtard-Children, Bakers, Badgers of 
Corn, Bridges, Cottages, Foreſtalling, Re- 
grating, and Ingroſſing, Game, Highways, Mal. 
ſters, Maſters and Apprentices, Settlements and 
Appeals concerning the Poor, Popiſh Recuſants, 
'Vagrants, Weights and Meaſures, &c. See my 


4 4 


Modern Juſtice, Tit. Seſſions. 


The County. Court, Sheriff” Court of London, In- 
ferior Court, &c. 


The County-Court is held once a Month by 
the Sheriff, or his Under-Sheriff; ec. and it may 
be held in any Place within the County ; but it 
is no Court of Record, only à Court: Baron, 
 Wheredf the Frecholders or Suicors of che Court 
are Judges. It holds Pleas between Party and 
Party, where the Debt or Damage is under 40: 

and in Replevin, the Sum may be above 40 s. B 
Vircue of a Writ of Fufticies the Court may allo. 
hold Plea of any Sum, or of all Actions perſonal 
above 40s. and of Treſpaſs V3 & Arms, my 
The 
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The firſt Proceſs in this Court is a Diſtringas or 
Diſtreſs, till the Defendant appears; but no 
Catias can iſſue from this Court: And if a Free- 
hold be pleaded by the Defendant, this Court 
cannot proceed, for Freehold. ſhall never be tried 
without Writ. 4 UTIL bt 

The two Sheriffs of London, each of them keep 
a Court of Record by Preſcription; of which 
the Steward is Judge. They have Juriſdiction to 
hold Plea in all perſonal Actions, and have be- 
longing. to them the two Priſons call'd Caunters. 
The Proceſs in theſe Courts is Summons, Arreſt, 
Foreign Attachment,. to. make the Defendant 
appear and give Bail to anſwer the Condemnati- 
on. If the Defendant does not appear, the 
Goods or Money may be condemned. There 
may be alſo a. Sequeſtration (upon Action of 
Debt) of Goods in a Houſe, Shop, or Ware- 
houſe, when there is no one therein, by fixi 
a Padlock to the Door, &c. An Action is uſyal- 
ly tried here in four Court Days; and beſides 
their particular Cuſtoms, the Proceedings are 
according to the Rules of the Common Law. 

Where a Power to hold Pleas, Cc. is granted 
by Letters Patents to a Corporation, Cc. pro- 
per Officers and Proceſs are incident to the 
Grant: It ought to appear by the Style of the 
Court, by what Authority it is held, whether by 
Cuftom or by Letters Patents. Nothing ſhall 
be intended to be within the Juriſdiction of in- 
ferior Courts, but what is expreſly. alledged to 
be fo; and they have not Juriſdiction of any 


Thing that ariſes out of their Liberties. If Part 


of the Cauſe ariſes within the inferior Juriſdicti- 
on, and Part without, the inferior Court ought 
not to hold Plea, 1 Lev. 104. 2 Rep. 16, &c. 
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The Cuſtoms of infesior Courts arè not taken 

Notice of ex Officio by rr en 
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31. Of Arbitrament, Award, and determining 


- 


* 


Controverſies. 5 | 


Arbitrament, or Award, is the Determinati. 


on of two'or more Perſons at the Requeſt of 
two Parties who are at Variance, for ending the 
_ Controverſy without publick Authority. Wep. 
Symb. 2p. 163. —Z::. 8 
The Arbitrators are private extraordinary 
Judges to give judgment between them to end 


the Debate. They have an Arbitrary Power, if 


their Judgment be according to the Submiſſion ; 
and if they obſerve the Submiſſion, and keep 
within due Bounds, their Sentences are de- 
N b from which there lies no Appeal. Vieſt. 
ibid.” 11011 $2 1 | * 

An Umpirage is where there is but one Arbi- 
trator ; and is uſually where the Matter is refer- 
red to two, and if they cannot agree, a third 
Perſon is to determine. The Submiſſion to Ar. 


bitrators may be either general, as of all De- 


mands ; or Special, of ſome certain Matters in 
Controverſy. It may be alſo by Word or Wri- 
ting, Abſolute or Conditional. 8 Rep. 98. 

The Submiſſions are uſually by Bond, and the 
Parties who bind themſelves are obliged to take 
Notice of the Award at their Peril. In making 
of the Award, five Things muſt be obſerved, 
dia. it muſt be according to the very Submiſſion 
in reſpect of the Perſons and the Things ſub- 
mitted; For to make an Award upon another 
Thing that is not ſubmitted, or to a” I 

| 9. 
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Sc. is void: It ought to be equal, and not on 
one Side only; for it muſt appoint either Party 
to give or do fomething” beneficial: The Per- 
formance of the Award muſt be poſſible and 
lawful: There muſt be Means by Law to reco- 
ver the Thing awarded. And it ought to be 
certain and final, and make an end of all Con- 
troverſies ſubmitted. x Biff. 206. 1 Roll. Abr. 242, 
2% On s. acer 

Submiſſions to Awards by Bond may be coun- 
termanded by Deed. Such Authorities are re- 
vocable, as a Letter of Attorney, &c. But then 
the Bond will be forfeited. One might revoke 
—_— being ſubje& to any Forfeiture, if it 
had been made without Obligation, Cc. 
Ex Nuda Submiſſione non oritur Actio. 

FD +433 1 ON Rep: 82. 


Things and Actions perſonal, &c. may be de- 
termin'd by Award; but Things Tung to a 
Freehold, and, ſome Writers ſay, Leaſes for 
Years of Lands, are not arbitrable: And Debts 
due on Record, or upon Bill, or on certain 
Contract, Matters concerning Matrimony or 
criminal Offences cannot be made Matters of 
Arbitrament. 9 Rep. 78, x Cro. 223. 1 Roll. Abr, 


242, 244, O's 
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EsTATEs in Lands, Tenements, 


| Goods, and Chattels, &c. 


operty in Lands is generally acquired and 
transferred from one Perſon to another, by 


the three following Ways: 4 


x. By Entry and taking Poſſeſſion. 
22. By Deſcent from an Anceſtor. 
3. By Conveyance, 


The Property obtain'd by Entry, is where 2 
Man findeth a Piece of Land that no other pol- 
ſeſſes or hath Title unto, and he that ſo findeth 
it doth enter, this Entry in the original Senſe 
of the Word gains a Property. But this Man- 
ner of gaining Property of Lands has long ſince 
been of no Uſe in England, for Lands now pol- 
ſeſſed without any Title are in the Crown, and 
not in him that firſt enters. * 

Bu 
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to thè Common Laid. 27H 
Hut an Eftate for another Mas Life by our 
ancient Laws may at this Day be gotten by En- 
try. As for example, A. having Lands convey- 
ed to him for the Life of B. diech without ma- 
king any Eſtate of it; in this Cafe, whoſoever 
firſt enters into the Land after the Deceaſe 
of A. it is ſaid getteth the Property for the 
Remainder of the Eſtate granted to A. for the 
Life of B. To the Heir of A. it cannot go; for 
that it is not any Eſtate of Inheritance, but on- 
ly an Eſtate for another Man's Life; which is 
not deſcendable to the Hair, unleſs he be iſpe- 
cially named in the Grant. And as for the 
Executors of A. they cannot have it, for it is 
not an Eſtate toſtamentary, that it ſhould go to 
the Executors as Goods and Chattels ſhould, ſo 
that in Truth no Manican entitle himſelf urito 
thoſe Lands; and therefore the Law preferreth 
him that firſt enters, and he'is call'd Occupant, 
and fhall hold lit during the-Life-of B. paying 
the Rent, and performing the Covenants, &c. 
Bac. Elem. 1. Fuſtin. 41. How Occupants are 
chargeable, See 29 Car. 2. 29780 
If any Man wrongfully Enter on the Poſſeſ- 
ſion of another, and put out the right Owner 
of the Freehold and Inheritance, he thereby 
gets the Freehold and Inheritance by Diſſeiſin, 
and may hold it againſt all Men, but him that 
hath Right, and his Heirs, and is call'd a Diſſei- 
for. Or if any one die ſeiſed of Lands, and be- 
fore his Heir enters, one that hath no Riglit 
makes an Entry on the Lands, and holdeth them 
from the right Heir, he is called an Abator, and 
is Jawful- Owner againſt all Men but the right 
Heir. And if ſuch Abator or Diſſeiſor (the 
Diſſeiſor having peaceable Poſſeſſion five Years) 
continue in Poſſeſſion, and die ſeiſed, whereby 
| the 
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the Land deſcend to their Heirs, they have 
gain d the Right to the Poſſeſſion of the Land, 
till the Perſon: that hath Right recovers by Ac- 
tion real at Common Law. And if no Suit 
be proſecuted for Recovery of the ſame within 
ſixty Years (the Time limited by Statute) after 
the Diſſeiſin or Abatement made, the right 
Owner hath loſt his Right by Negligence. - 
A Man may maintain Poſſeſſion of his Lands 
againſt one that would turn him out; or may 
regain Poſleflion by Entry, when he has Right 
of Entry, and the ſame is not taken away by 
Law, viz. By Deſcent or Diſcontinuance. By 
Deſcent, as where a Diſſeiſor dieth ſeiſed in Fee 
or Fee-tail of Houſes, Lands, Cc. and the Law 
caſteth the Houſes or Lands upon his Heir. 
Here by Reaſon of the Deſcent, a Right or En- 
try is taken away, and he that hath Title is dri- 
ven to his Action. By Diſcontinuance, where 
Alienation is made or ſuffered of Lands and 
Tenements by Tenant in Tail, or by any one 
that is ſeiſed in Fee-ſimple in another's Right, 
whereby the Iſſue in Tail, the Heir, or thoſe 
in Remainder or Reverſion after his Death are 
driven to their Action, and cannot enter. 
I Int. 237,325- 1 Roll. Abr. 632, Oc. 
Where Entry is taken away by Law, one 
cannot be his own Judge, but muſt have Re- 
courſe to the Law. And by 5 R. 2. where En- 
try is given by Law, it muſt be in a pegceable 
Manner. When Lands are deviſed by ohe ſei- 
ſed in Fee to another in Tail, for Life or Years, 
the Deviſee may enter; becauſe the Freehold or 
Intereſt in Law, is in the Deviſee before Entry. 
I Inſt. 11. And where a Man hath Right of 
Entry, if the adverſe Party lie in wait with 
Weapon, or by Words menace to beat, wound 
= L or 
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or kill the Party that would enter, in ſuch 
Caſe the Law allows a Claim made as near the 
Land as he can go with Safety to his Perſon. 
25 ST Yo Gf | | 
When a Perſon makes an Entry on Lands or 
receives Livery and Seiſin of Lands, it is done 
by cutting a Turf ; if Wood, a Twig or Bough; 
and if a Honſe, puts his Hand on the Lock, &c. 
If a Feoffor himſelf (not his Attorney) being in 


| View of the Houſe or Land, faith to the Feoffee 


himſelf, I give you yonder Land to you and 
your Heirs, go enter into the ſame, and take 
Poſſeſſion of it accordingly, &c. which is calPd 
Livery in Law: Now if the Feoffee doth gaac- 
cordingly in the Life-time of the Feoffor and 
enters, it is a good Feoffment and Livery to 
him: But if either the Feoffor or Feoffee die 
before Entry, the Livery is, void. x If. 48. 

If a Man hath divers Children, and the elder 
being a Baſtard, doth enter into the Land, and 
enjoy it quietly during his Life; if he dieth ſei- 


ſed, his Heirs ſhall hold the Land againſt all che 


lawful Children, and their. Iſſue. 

And if an eldeſt Son having Iflue, die, and 
after his Deceaſe the youngeſt Son or his Heir 
enters, and many Deſcents are caſt in his Line, 
yet may the Heirs of the eldeft Son make an En- 
try on the Lands, unleſs the youngeſt Son con- 
vey away the ſame by Feoffment in Fee, and the 
Feoffee die ſeiſed, when the Privity of Blood of 
che eldeſt Son ceaſeth. Co. Lit. 244. 

The Entry of an Ideot, &c. Leſſees for Years, 


"Tenants by Elegit, & c. are not taken away by 


Deſcent. Co. Lit. 247. 
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8 07 Deſcent Lineal, Collateral, &c. 


Property of Lands by Diſcent is, where a 
Man hath Lands of Inheritance, and dieth, not 
diſpoſing of them, but leaving it to go (as the 
Law caſteth it) to the Heir. This 1s called a 
Diſcent in Law: And the Law of Inheritance 
prefers the firſt Child before all others; the 
Male before the Female, and of Males the Firſt- 
born: If there be no Children, then the Bro- 
ther, if no Brothers, then Siſters; if there be 


neither Brothers nor Siſters, then Uncles, and 


for Want of Uncles, Aunts, and if there be 
none ſuch, then Coufins in the neareſt Degree 
of Confariguinity, with theſe three Rules of 
Diverſities. 1. That the eldeſt Male ſhall ſole- 
ly inherit; but if the Eſtate deſcends to Fe- 
males, then they being all in an equal Degree 
ſhall inherit all together, and are called Parce- 
ners, and all of them make but one Heir to the 
Anceſtor. 2. That no Brother or Siſter of the 
half Blood ſhall inherit to his Brother or Siſter, 
but as Heir to his Father; as for example, If a 
Man have two Wives, and by either Wife a Son, 
the eldeſt Son out- living his Father, is to be pre- 
ferr'd to the Fee - ſimple Inheritance of the Fa- 
ther; but if he enters and dies without Iſſue, 
the Brother ſhall not be his Heir, becauſe he is 
of the Half-Blood to him, but the Uncle of the 
eldeſt Brother or Siſter of the whole Blood: 
Yet if the eldeſt Brother had died, or had not 
entered in the Life of the Father, then the 
youngeſt Brother ſhould inherit the Land the 
Father had, altho' he be born of the ſecond 
Wife, before any Daughter by the firſt. 3. That 
Lands purchaſed by the Party himſelf that dieth, 

is 
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js to be inherited, firſt by the Heirs of the Side 


of the Father, and if there be none ſuch, then 
by the Heirs on the Part of the Mother. But 
Lande in Fee - ſimple deſcended to a Man from 
his Father or Mother, are to go to that Side on- 
ly from which they came, and not to the other 
Side. Bacon Uſes. _ Tbs 
Deſcent derives a Man Title to Lands as 
Heir, and by Right of Blood: And it is either 
lineal or collateral. Lineal is a Deſcent down- 
wards in a right Line, as from the Grandfather 
to the Father, from the Father to the Son; and 
the Iineal Heirs muſt firſt inherit. Collateral is 
a Deſcent which ſpringeth out of the Side of 
the whole Blood; as the Grandfather's Brother, 


Father's Brother, &. So that if a Man purcha- 


ſes Lands in Fee-ſimple, and dies without Iſſue, 
there for Default of the right Line, he which 
is next of Kin in the collateral Line of the 


whole Blood (tho never ſo remote) comes in 
by Deſcent as Heir to him. 1 If. 10. 1 Vent. 
415% | | 


There is a next of Kin by Right of Repre- 
ſentation, and by Right of Propinquity, or 
nearneſs of Blood : And he that is inheritable is 
accounted: in Law next of Blood, As when a 
Man hath two Sons, A. and B, and dieth. A. pur- 
chaſeth Lands in Fee-ſimple, and dieth without 
Iſſue: B. hath two Sons C. and D. and dieth. 
C. the eldeſt Son hath Iſſue, and dies. Now tho 
D. is neareſt of Blood to 4. he ſhall not inherit, 


but the Iſſue of C. who repreſents the Perſon of 


C, who if he had lived had been legally next of 
Blood to A. But yet there is a Diverſity between 
next of Bloog inheritable by Deſcent, and nextof 
Blood capable by Purchaſe. For where Lands are 
limited to the next of Blood by Conveyance, the 
| next 
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next of Blood by Right of Propinquity (as 
was D.) ſhall firſt take ; tho' he was not legally 
next to take as Heir by Deſcent. 1 If. 10. 3 Rep. 

6; ax; '- © | 34343 ant 1 it tt: ; 
7 K Woman hath two immediate Bloods in her, 
ſvix.) the Blood of her Father, and of her Mo- 
ther, as well as a Man; ſo that if a Man mar. 
ries a Woman and hath a Son by her, ſuch Son 
has four immediate Bloods in him, two of the 
Part of his Father, (viz.) of the Families of his 
Father and Mother, and two on the Side of the 
Mother, i e. of the Families of her Father and 
Mother; and in both Caſes upward ad infinitun. 
CERT.) K To 's 8 

If a Father having purchaſed an Eſtate, the 
ſame deſcends to a Son, who enters and dies 
without Heirs; the Land ſhall deſcend to the 
Heirs of the Father or Mother of the Father, 
and not the Heirs of the Mother of the Son, 
&c. for altho they are more near of Blood to 
him that was laſt ſeiſed, yet they are not of 
the Blood of the firſt Purchaſer. Noy's Max. 
23. 

See further of Diſcents, Maxim, Jus Sangui- 
nis quod in Legitimis ſucceſſionibus, &c. n 


3. Of Eftates in Fee-ſimple „Remainders, Rever- 
| 1 ſions 3 &c. PRES 


An Eſtate in Fee-ſimple, is where one hath 
Lands and Tenements, To hold to him and his 
Heirs for ever. To have Fee is to have an In- 
heritance ; and to have Fee-ſimple implies, that 
it is without Limitation to what Heirs; but to 
Heirs generally. And a Man cannot have a 

eater Eſtate. If a Man be ſeiſed of Lands 

nd Tenements which may be manually hve f 
| pied, 
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pied, he is ſeiſed in his Demeſne as of Fee, wiz. 
for the Service of his Houſe, &c. x Iaſt. . 

All other Eſtates and Intereſts are derived 
out of a Fee-ſimple; and the Word Heirs makes 
che Inheritance. If an Eſtate be granted to a 
Man, to hold to him for ever, or to him and 
his Aſſigns for ever, this makes but an Eſtate ſor 
Life, for Want of the Words, his Heirs. Buc 
in Wills an Eſtate of Inheritance may paſs with- 
out theſe Words, his Heirs; for it is good if ic 
be given to one and his Aſſigns for ever. But 
if, for ever, is left out, it is only an Eſtate for 
Life. A Deviſe to a Man's Blood makes a Fee- 
ſimple; and, to his Seed, an Eſtate-tail. A Gift 
to one and his Children, and their Heirs, makes 
a Fee-ſimple to all jointly that are alive. But a 
Fee to one and his Heir, in the ſingular Num- 
ber, is but an Eſtate for Life. 1 Inf. 9. | 

If one give Lands to two, and their Heirs, 

the Donees have joint Eſtates for Life, and ſeve - 
ral Inheritances. Co. 83. 
A Fee or Inheritance is divided into Fee-ſim- 
ple, or abſolute ; 99 as I have already men- 
cioned) conditional or qualified. Conditional, 
is when an Eſtate is granted in Fee-ſimple, & c. 
with a Quality annex'd by him that hath the 
Eſtate or Intereſt, whereby the Eſtate granted 
may be either defeated or enlarged upon an un- 
certain Event: And till then the Eſtate granted 
is abſolute. 1 I». 201. 

Qualified, is that which may be defeated by a 
Limitation, &c. as when a Grant is made to A. 
and his Heirs, Tenants of the Manor of Dale; 
| Who have an abſolute Eſtate only ſo long as they 
continue Tenants of that Manor. Again, a 
Fee-ſimple may be divided into real, perſonal, 
and mix'd. Real as the common Eſtates are. 

() | Per- 
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Perſonal, as when an Annuity is granted to one 
and his Heirs. Mix'd, as when an Earl, &c«, 
is created of ſuch a County; which is a Dig- 
nity perſonal relating to Lands. 1 IP. 18, 19. 

An Eſtate in Remainder is the Reſidue of an 

Eſtate in Land, depending upon a particular 
Eſtate, and created together with the ſame. As 
if a Man ſeiſed in Fee granteth Lands or Tene- 
ments for Term of Years, the Remainder over 
to another for Life, in Tail or in Fee. There 
muſt be a particular Eſtate precedent made at 
the ſame Time that the Remainder may depend 
upon it ; the particular Eſtate muſt continue till 
the Remainder veſts; and the Remainder muſt 
commence in Poſſeſſion at the Time the parti- 
cular Eſtate ends; the Perſon to whom the Re- 
mainder is limited muſt be capable to take at 
the Time it was created; and the Thing at the 
Time of the Appointment muſt be in Efſe. 1 Inf, 
49. 1 Rep. 66. 

All the Remainders, it is ſaid, make but one 

Eſtate in Law. 

A Revwerſion is the Reſidue of the Eſtate left 
in the Grantor, after ſome particular Eſtate is 
granted away. As in a Gift in Tail, the Re- 
verſion of the Fee-ſimple is in the Donor ; in 2 
Leale for Life or Years, the Reverſion is in the 
Leſſor, Cc. A Reverſion expectant upon an 
Eſtate- tail, may be cut off by Fine and Reco- 


very; and it is no Aſſets, as it is on Eſtates fot 


Life or Years. 1 Int. 142, 173. 
* 4. Of Eftates-tail, general and ſpecial. 


Pee tail is an Eſtate to a Man and his Heirs, 
with Limitations, &c. This Eſtate was created 
by tho Statute of Weſtminſter, for at Common 

| | | Law 
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Law all Eſtates were Fee ſimple. And Fee tail 
is either General or Special; general, whe 
Lands or Tenements are given to a Man and 
the Heirs of his Body begotten, or to a Woman 
and che Heirs of her Body begotten ; in which 
caſe Iſſue by all the Wives which the Man ſhall 
marry, may poflibly inherit by Force of the 
Gift to him, and all the Iſſue by every Hul- 
band of the Woman may inherit by Virtue of 
the Tail ſettled on her. And Fee-tail ſpecial, 
is where ic is certainly ſet down of whom the 
Iſſue ſhall proceed, as when, Lands are granted 
to a Man and his Wife, and the Heirs of their 
two Bodies ; and in this Caſe the Iſſue only by 


that Wife may inherit. It is called ſpecial Tail, 


becauſe if the Wife die, and the Husband marry 
a ſecond Wife, by whom he has Iſſue, ſuch Iſſue 
has no Benefit, as they have in Cale of the ge- 
neral Tail. Co. Litt. 19, 20, A general Tail and 
a ſpecial Tail may not be created at one and the 
ſame Time; if they are, the General which is 
greater, will fruſtrate che Specfal. x If. 28. 
The Word Body makes the Eſtate-tail, which 
may be reſtrained co Males or Females, of the 
Body, &c. But a Gift to the Heirs Males or 
Heirs Females, is a Fee-ſimple ; becauſe it is 
not limited to what Body: In a Deviſe or 
Laſt Will, an Entail may be created without the 
Word Body; alſo begotten, ſhall be neceſſarily 
intended by the Donee. 1 If. 13, 27, Cc. If 
one gives Lands to a Man and his Iſſue or Chil- 
dren of his Body, without the Words, his Heirs, 
co convey the Inheritance, he has but an Eſtate 
for Life. But ſuch Words may be good enough 
co convey the Inheritance in a Will. 1 ft. 20. 
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If Lands are given to the Husband and Wiſe, 
and to the Heirs of thieir two Bodies, both of 
them have an Eſtate in Special Tail, as I have 
already obſerv d. If Lands and Tenements are 
given to a Man and his Wife, and to the Heirs 
of the Body of the Man, the Husband hath an 
Eſtate in General Tail, and the Wife an Eſtate 
for Life; becauſe the Word Heirs relates gene- 
rally to the Body of the Husband. And if the 
Eſtate is made to the Husband and Wife, and to 
the Heirs of the Body of the Wife by the Huſ- 
band begotten, there the Wife hath an Eſtate in 
Special Tail, and the Husband for Term of Life 
only; becauſe the Word Heirs relates to the 
Body of the Wife to be begotten by that parti- 
cular Husband. If an Eſtate be limited to a 
Man's Heirs which he ſhall beget on his Wife, 
it creates a Special Tail in the Husband, but 
the Wife will be entitled to nothing. Co. Lit. 
22, 26. | 3 

Entails are uſually created upon Marriage 
Settlements; (which Settlements are commoi y 
made to the Husband for Life, then to the Wife 
for her Life, and to their Iſſue in Remain- 
der, with Leaſes therein to Truſtees for Terms 
of Years, to raiſe Daughters Portions, &c.) And 
if Tenant in Tail, general or ſpecial, die with- 
out Iſſue, the Donor or his Heirs may enter as 
in Reverſion. Lit. 18, 19. All Lands of Inheri- 
tance, and all Inheritances favouring of the 
Reality, may be entailed ; but if the Grant of 
an Inheritance be meerly perſonal, or exerciſed 
with Chattels, it cannot be entailed. A Grant 
of an Annuity to a Man and the Heirs of his 
Body, is void And a Leaſe for Years to a 
Man and the Heirs of his Body, is void, for the 

Chattel 
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Chattel cannot be turned into an Inheritance; 
but it may be aflign'd in Truſt to permit the Iſ- 
ſue in Tail, &. to receive the Profits, which 
is in Effect an Eſtate-tail. 4 Int. 87. 10 Rep. 87. 

Tenant in Tail can make no greater Eſtate 


than for his own Life; nor grant a Leaſe in 


Reverſion; but for twenty-one Years or three 
Lives in Poſſeſſion he may, of Lands uſually let- 
ten, reſerving the ancient Rent, &c. 32 H.8. 
It is incident to an Eſtate in Tail to be diſpu- 
niſhable of Waſte ; that the Wife of the Donee 


ſhall be endowed ; that the Husband of a Feme 


Donee ſhall be Tenant by the Curteſy; that 
che Tenant in Tail may ſuffer a Common Reco- 
very, Cc. 1 Inſt. 224. 

Lands given to a married Man and another 
Man's Wife, and the Heirs of their two Bo- 
dies, is a good Eſtare-tail, for the Poſſibility that 
they may intermarry. 15 H.7. | 


5. Eftate- tail, after Poſſibility of Iſue extinct. 


An Eſtate in Tail, after Poſſibility of Iſſue 
extinct, is where Lands and Tenements are gi- 
ven to a Man and his Wife in ſpecial Tail; and 
the Survivor hath the Eſtate when there is no 
Poſſibility of Iſſue. If they have Iſſue, and the 
Iſſue die without Iſſue, ſo that there is not any 
Iſſue alive which may inherit by Force of the 
Entail, the Survivor of the Donees hath an 
Eſtate in Tail after Poſſibility, &c. Lit. 32. 

If one gives Lands to a Man and his Wife, 
and the Heirs of their two Bodies, and they 
live till each of them are One hundred Years 
old, and have no Iſſue, yet do they continue 
Tenant in Tail, for that the Law ſeeth no Im- 
poſſibility of having Children: But when a 
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Man and his Wife are Tenants in ſpecial Tail, 
and the Wife die without Iſſue, there the Law 
ſeeth an apparent Impoſſibility. 1 Inf. 8. 

Tenants in Tail after Poſſibility of Iſſue ex- 
tinct, Tenants by the Curteſy, or for Life, ſuf. 
tering a Recovery by Fraud, without the Af. 
ſent, and to the Prejudice of him in Remainder 
or Reverſion, ſuch Recoveries are not only 
void, but work a Forfeiture of the Eſtates of 
ſuch Tenants, G. Shep. Tonch. 43. 

Tenants in Tail after Poffibility of Iſſue, are 
not puniſhable for Waſte as are Tenants for Life, 
cc. Co. Lit. 27. | 1 


6. Efate by Curteſy of England. 


Where a Man taketh 2 Wife ſeiſed in Fee- 
ſimple, or in Fee-tail general, or ſeiſed x 


* _ Heireſs in ſpecial Tail, and hath Iſſue by her, 
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ale or Female, born alive, which by any Poſ- 
mMlicy may inherit, and the Wife dies, the Huf- 
band ſhall hold che Land during his Life, by the 
Curteſy of England. It is called Tenancy by 
the Curteſy of England, from its being not uſed 
in any other Kingdom but England. 1 Ir. 29, 

0. 
? If a Woman, Tenant in Tail general, takes a 
Husband, and hath Iſſue by him, which Iſſue 
dieth, and the Wife alſo fome time afterwards 
dies, in the Life-time of the Husband, without 
any further Iſſue, the Husband fhall be Tenant 
by the Curteſy; for tho* the Eftate-rail be de- 
termined, yet the Husband is entitled by the 
firſt Iſſue before the Eſtate was ſpent. Ca Ln. 
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Of a bare Right, Title, Uſe, or of a Rever- 
fon or Remainder expectant upon a Freehold, 
a Man ſhall not be Tenant by the Curteſy; un- 
lefs the particular Eſtate is derermin'd during 
the Coverture. Nor ſhall one be Tenant by the 
Curteſy of a Seiſin in Law: But if a Wife hap- 
pens to die before a Rent in Fee becomes due; 
or, in Caſe of an Advowſon before the Church 
becomes void, the Man may be Tenant by the 
Curteſy, tho' the Wife had only a Seiſin in Law; 
becauſe *twas out of his Power to procure any 
other Seiſin. 1 Inf. 30. F. N B. 149. 

To an Eſtate by the Curteſy, four Things 
muſt concur, vix. Marriage, Seiſin of the Wife, 
Iſſue, and Death of the Wife. And to entitle 
Dower, three Things are neceſſary, Marriage, 
Seiſin and Death of the Husband. Co Litt. 30, 


32. 


7. Of Eſtates in Dower, incident to Marriages 
Fointures, &c. 


An Eſtate in Dower, is where a Man is ſei- 
ſed of Lands and Tenements in Fee-fimple, Fee- 
tail general, or as Heir in ſpecial Tail, and 
marries a Wife, and dies; the Wife by the 
Common Law after the Death of her Husband 
ſhall be endow'd of a third Part of ſuch Lands 
and Tenements as were her Husband's, at any 
Time during the Coverture, To hold during her 
Life, whether ſhe have Iſſue by the Husband or 
not. Liit. 19. (But a Wife ſhall not be endow?d 
of Lands or Tenements that her Hushand held 
jointly with another at the Time of his Death) 
And by Statute, a Widow is to be aſſign'd her 
Dower by the Sheriff, immediately after the 
Death of her Husband ; ſhe is to reinain in the- 
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chief Houſe of her Husband (if it be not a 
Caſtle) till ſhe is endow'd, not exceeding forty 
Days: And ſhe ſhall be aſſign'd the third Part 
of all the Land which was her Husband's, Cc. 
Stan . e. 7. 

As to the Seiſin of Lands, the Wife ſhall be 
endow'd of a Seiſin in Law, (or where the Huſ. 
band has only a Right,) as well as where he had 
a Seiſin in Deed: For it lieth not in the Power 
of the Wife to bring it to an actual Seiſin, as in 
the Caſe of a Husband Tenant by the Curteſy. 
It is not neceſſary that the Seiſin ſhould continue 


during the Coverture ; for if the Husband alien 


the Lands, Cc. yet the Wife ſhall be endowed. 
But the Husband muſt be ſole ſeiſed, for in caſe 
of Jointenancy, Survivorſhip will take Place. 
T Inſt. 31, 32. A Wife may be endowed of the 
Principal Meſſuage (not a Caſtle of Defence) 
Lands and Tenements, and of a Reverſion upon 
a Leaſe for Years, made before Marriage, and of 
the Rent, c. where the Eſtate may be divided: 
But not upon a Reverſion on a Leaſe for Life, 
Oc. made before Marriage; for of that the 
Husband hath neither Seiſin in Deed nor in Law. 
Where no Diviſion can be made, a Woman muſt 
be endow'd in a ſpecial Manner; as of the third 
Preſentation to an Advowſon, when it falls; 
the third Part of the Profit of a Fair, Office, 
Rents, Tithes, &c. A Mill every third Month, 
ec. I Inſt. 35. 1 Roll. Abr. 698. | 
Dower may be aſſign d, at the Common Law, 
either by the Sheriff by Virtue of the Kings 
Writ, or elſe by the Heir, &c. by Conſent and 
Agreement amongſt themſelves. The Wife of 
an Ideot, of one Non Compos Mentis, outlawed 
or attainted of Felony, Premunire, &c. may be 
endow'd: But a Wife of one attainted of High 
. WF wy Treaſon, 
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Treaſon, or Petit Treaſon, cannot be endow- 
ed; nor the Wife of an Alien, or a Wife that is 
a Few. 1 Inf. 37, 392. Formerly a Man after 
arriage, in his Life-time, might aſſign to his 
Wife Certainty of Dower: And Anno 9 H. 3. a 
Man of the Age of eighteen Years took a Wife, 
and by Aﬀent of his Guardian endow'd her, 
which was adjudg'd a good Endowment, tho' 
the Husband died under Age. A Woman muſt 
be of the Age of nine Years at the Death of her 
Husband, to have Dower. Co. Litt. 31, 34 | 
Claim by Dower at Common Law ſeldom 
happens, eſpecially upon great Eſtates, by Rea- 
ſon of Jointures. A Fointure is a competent 
Livelihood of Freehold Lands or Tenements, 
c. for the Wife, to take Effect preſently in 
Poſſeſſion or Profit, aſter the Death of the Huſ- 
band, for her Life. And it muſt not only take 
Effect for her Life in Poſſeſſion or Profit, pre- 
ſently after the Deceaſe of the Husband; 


but it muſt be to her ſelf, and none other in 


Truſt for her, for the Term of her own Life; 
it muſt be made in Satisfaction of her whole 
Dower, and muſt be fo expreſs'd; and it may 
be made either before or after Marriage. If it 
be made before Marriage, the Wife cannot 
waive it and claim her Dower, at the Common 
Law ; but it is otherwiſe if it is made after Mar- 
riage, for then ſhe may refuſe the Lands ap- 
pointed her in Jointure, and have her Dower. 
1 Inſt. 36. And in the other Caſe, if ſhe be evict- 
ed of her Jointure, ſhe ſhall be endow'd accord- 
ng to the Rate of her Husband's Lands, where- 
0 * was dowable at the Common Law. 
27 H. 8. | | 
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The Wife may enter into her Jointure, after 
the Death of her Husband, without Action; 
and her Jointure ſhall not be forfeited by the 
Treaſon of the Husband, as in Cafes of Dower, 
If a Woman commit any Crime for which the 
is attainted of Treaſon, Murder, or Felony ; or 
if the Wife Elope from her Husband, and live 
with the Adulterer, without being reconcil'd to 
her Husband, ſhe ſhall forfeit her Dower. 1 If. 


36. 2 Inſt. 435. Stat. 13 Ed. 1. Beſides Dower 


and Jointure, the Wife is entitled to all her 
Chattels real, and Bonds again, unleſs her Huſ- 
band alter'd the Property in his Life- time; and 
likewiſe all convenient Apparel, &c. 1 uff. 46. 


8. Of Eſtates for Life granted generally. 


An Eſtate for Life is when one hath Lands 
and Tenements for the Term of his own Life, 
or the Life of another Perſon; or it may be 
for the Term of both his own and another 
Man's Life. But an Eſtate for a Man's own 
Life is greater than for another's Life. Lite. 56. 

The Leſſee is a Freehold Tenant ; but this is 
underftood to be the leaſt Eftate of Freehold. 
Every Leſſee for Life may take upon the Land 
demiſed, reaſonable Eſtovers, unleſs he is re- 
ſtrain'd by ſpecial Covenant, &c. If Tenant 
for Life ſows the Land, and die before the Corn, 

c. is reaped, his Executors ſhall have the Pro- 
ducts of the Land; for his Eſtate was uncertain, 
and determined by the Act of God. But he ſhall 
not have the Graſs, or other Fruits, if they are 
nor ſevered, becauſe they are parcel of the In- 
heritance. Where any one hath an uncercain 
Eſtate, as Tenants in Tail after — 
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Iſſue extint, Tenant by Curteſy, &c. which 


are Eſtates for Life ypon an Uncertainty, the 
Caſe is the ſame; but if the Eſtate is in the 
Hands of an under Tenant, and the Tenant for 
Life die before the Rent is due, he ſhall not 
have the Rent: And if a Woman Copyholder, 
that holdeth Lands during her Widowhood, 
ſow the Ground, and take Husband, the Land- 
lord ſhall have the Profits; becauſe the Eſtate 
was determined by her own Act: But if ſhe had 
leaſed for one Year, and the Leſſee ſows the 
Land, after which ſhe marries, yet the Leſſee 
ſhall have the Corn; for her Act ſhall not pre- 
judice a third Perſon, who is a Stranger. 1 Inf. 
55. F Rep. 116. | 

If a Man grant an Eſtate to another, Quam 
diu ſe bene galten, or ſo long as he ſhall dwell in 
ſuch a Houſe, or to a Woman Dum ſola fuerit, or 
Durante Viduitate, or for any like uncertain 
Term; in all theſe Caſes, the Leſſee hath an 
Eſtate for Life determinable. 1 I»f. 42, 183. 


9. Of Eftates for Term of Nears. 


When Lands or Tenements are let to another 
for a certain Term to come, and the Leſſee en- 
ters on the Land by Force of the Leaſe, he is 


Called Tenant for Term of Years. Lit. Ten. 30. 


The Leaſe muſt have a certain Beginning 
and Ending; and there muſt be an Accep- 
tance of the Things demiſed: And if a Man 
ler Lands to another for Years, and die before 
the Entry of the Leſſee, yet may the Leſſee en- 
ter into the Lands and Tenements. Co Lit. 44. 
Before Entry a Man may grant his Intereſt to 
another, but not ſurrender it, or have Action of 
Treſpaſs. | | 


A 
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A Tenant for half a Year, or a Quarter of a 


Year, is ſaid to be a Tenant for Years: And a 


Term doth not only ſignify the Limitation of 
Time, but alſo the Eſtate that paſſeth for that 
Time. So that if a Man make a Leaſe for 
ewenty-one Years, and afterwards grant a Leaſe 
to begin after the Expiration of that Term; if 
the firſt Leaſe is ſurrendered, the ſecond ſhall be- 
gin preſently : Contra, if the Words had been 
afrer the End of twenty-one Years, without 
mentioning the Term, which ſignifies the Eſtate 
or Intereſt; 1 Rep. 154. An Eſtate for One thou- 
fand Years is not a Freehold, or of ſo high a 
Nature as an Eſtate for Life: 1 Ia. 6. 

If a Tenant for Term of Years, ſows the 
Land, and his Term expires before the Corn is 
ripe, the Landlord ſhall have it; unleſs it is co- 
venanted between them, that the Tenant ſhall 
have his Crop at the End of the Term; for it 
ſhall be adjudged his Folly to ſow the Ground 
with Corn, &c when he certainly knew that 


his Term would end before the Corn, &c. was 


ripe. Lit. 68. To ſuffer Houſes to decay, cut 
down Timber-Trees, plough Lands that hath 
not been ploughed up Time out of Mind, &c. 
are Waſte; and the taking away or breaking 
down Wainſcot, Doors, Windows, Benches, 


c. fixed to the Freehold, is Waſte : But if they 


are-fixed by the Leſſee, they may be taken down 
by ſuch Leſſee before the End of his Term, ſo 
as he do not thereby weaken the Freehold, bur 
leave the ſame in as good Condition as it was at 
the Time he fixed chem. Salk. 368. 

If the Leſſor die on the Day the Rent is due 
and payable, before Sun-ſer of the ſame Day, it 
fhall go to the Heir, and not the ——_ 

n 


to the Common Law. 237 
And if the Leſſee refuſes Payment of his Rent, 
the Leſſor may either take a Diſtreſs for the 
ſame on the Eſtate, and ſell the Diſtreſs in five 
Days, if not replevied; or commence an Action 
of Debt againſt the Leſſee. Stat. 2 N & M. 
And by a late Statute, where any Rents are re- 
ſerved on Leaſes, if the Leſſee clandeſtinely car- 
ries off any of his Goods from the Eſtate, the 
Leſſor may in five Days ſeize ſuch Goods where- 
ſoever found, as a Diſtreſs for the Rent in ar- 
rear, and ſell the ſame, if not already ſold, for a 
valuable Conſideration. And Perſons having 
Rent in arrear may take a Diſtreſs after the 
Term is expir'd, provided it be done in ſix Ca- 
lendar Months, after the End of the Leaſe, and 
during the Continuance of the Landlord's Title 
and the Tenant's Poſſeſſion. 8 Ann. c. 17. 
Sheriffs may ſell Terms of Years for Debt, 
by Writ of Execution upon a Judgment, &c. 
but a Leaſe for Life is not ſaleable by a Sheriff 
upon Execution for Debt; tho' he may extend 
the yearly Profits. | 


10, Of Eftates held at the Will of the Grantor, &c. 


An Eſtate at Will, is where Lands or Tene- 
ments are let to any Perſon, to hold at the Will 
of the Leſſor. Lit. 68. But my Lord Coke tells 
us, that regularly every Eſtate ac Will muſt be 
at the Will of both Parties, Leſſor and Leſſee, 
tho* one Party is only nam'd. 1 In}. 55. 

The Leſſee is call'd Tenant at Will, as he has 
no certain Eſtate, but is ſubject to the Ejetmenc 
of the Leſſor at his Pleaſure: Bur if Leſſee at 
Will ſow the Land, he ſhall reap his Crop of 
Corn, tho he be ejected by his Landlord before 

it 
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it is ripe ; but if the Leſſee himſelf determines 
his Will, and refuſeth to occupy the Ground, 
the Landlord ſhall have the Corn for his Rent. 
I Inſt. 56. 8 ; 9 
If Tenant at Will of a Houſe, Cc. is put out, 
he ſhall have free Entry, Egreſs, and Regreſs, 
and convenient Time to remove his Goods. So 
ſhall the Executors of Tenants in Tail, for Life, 
c. Lit. 69. The Landlord may reſerve an 
yearly Rent upon a Leaſe at Will, and diſtrain 
for the Rent behind of common Right, or bring 
Action of Debt at his Election. 1 Inf. 57. 
Leſſees at Will are not generally obliged to 
make good Reparations, as are Tenants for 
Years, Cc. 


11. Of Eftates by Copy of Court-Roll. 


An Eſtate held by Copy of Court-Roll, is an 
Eſtate in Lands and Tenements, which Tenants 
have Time out of Mind, held to them and their 
Heirs in Fee, or for Term of Life, &c. at the 
Will of the Lord according to the Cuſtom of 
the Marior. A Copyholder in former Times 
had but an Eſtate at Will, in Judgment of Law; 
but now by the Cuſtom of the Manor, theſe 
Eſtates are diſcendible, and the Heirs of the Te- 
nants ſhall inherit. Lit. Ten. 40. 

Tenants by the Verge are Copyholders, who 
on executing Surrenders, deliver a little Rod or 
Verge to the Steward. Neither of thefe Te- 
nants may implead or be impleaded for any 
Thing relating to their Tenements by the King's 
Vric, but they are to enter a Plaint in the 
Court of che Lord: Unleſs the Lord pretend to 
expel them, in which Caſe they may either ſue 
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a Subpzna out of Chancery to be relieved, or 
have Action of Treſpaſs againſt the Lord. 
1 Inft. 60, &c. uy 

Copies of Court-Roll for Lives are moſt in 
Uſe at this Day. A Manor, Lands, Herbage 
of Lands, a Fair, Mill, Cc. or any Thing that 
concerns Lands may be granted by Cepy of 
Court-Roll. An Heir to Copyhold in Fee, 
may enter and take the Profits before Admit- 
tance, &c. but no Copy hold Eſtate may be 
transferred otherwiſe than by Surrender. Co. 


Lit. 5 
Vide Maxim, Conſuetudo Manerii & Loci, & c. 
12. Of Eſtates in Goods and Chartels, &C. 


Chattels are all Goods, moveable or immove- 
able, that are not Freehold ; and may be either 
real or perſonal. Real, which concern the Rea- 
lity, Lands and Tenements, Leaſes of Lands, 
c. for Years or at Will; Intereſts by Statute- 
Merchant, Staple, Elegit, &c. Perſonal, as 
Gold, Silver, Plate, Jewels, Implements of 
Houſhold, and all moveables whatſoever ; Cat- 
tle, Corn ſown on the Ground, Deeds, &c. 
are called Chattels perſonal : But Charters or 
Evidences concerning Freehold, or Obligations, 
or Deeds being Things in Action, are not pro- 
perly comprehended under the Words Goods 
and Chattels. x Inſt. 118. 8 Rep. 33. A Man 
who has the Property of Goods and Chattels is 
ſaid to be Poſſeſs'd of them; and of Freehold 
Lands, the Term is Seiſed. Noy Max. 50. There 
may be a Property in Goods in another as 
well as the Owner; where Things are de- 
liver'd to a Carrier, &c: Goods are pawn'd, 

granted 
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granted conditionally, diſtrain'd, &. But one 
may not have abſolute Property in Things Feræ 
Nature, as Wild Beaſts, Fowls of the Air, Fiſh in 
Rivers, Deer, Hares, &c. | 

Eſtates in Goods and Chattels may be acqui- 
red by the King's Prerogative; as by Deodands, 
Treaſure-Trove, Straying, Wreck of the Sea, 
e&c. but moſt commonly by Gift, and Sale. 
Gift is ſometimes by the Act of the Party, as 
when one doth actually give a Thing to ano- 
ther: And ſometimes by Act of the Law, as 
when a Woman is married, all her Goods and 
Chattels are given to the Husband by the Mar- 
riage: When one is made Executor, the Law 
gives all the Goods and Chattels of the Teſtator 
to the Executor, &c. 3 Rep. 27. All Chartels 
real or perſonal may be granted or given with- 
out Deed, except in ſome ſpecial Caſes. But by 
29 Car. 2, No Contra& for the Sale of Goods, 
of ten Pounds Value, ſhall be good, unleſs the 
Buyer actually receives part of the Goods ſold, 
gives ſomething in Earneſt, or ſome Note there- 
of be made in Writing and ſigned by the Parties 
to be charged by the Contract, &c. Agreements 
not to be perforin'd in a Year, are likewiſe to 
be made in Writing. Stat. 29 Car. 2. c. 3. 

A Gift may be without Conſideration ; but a 
Sale can never be without a valuable Conſide- 
ration, A Man may fell his Goods ar uy 

Time: And if one agrees for-Goods he mu 
not carry them away before he hath paid for 
them, unleſs a Day of Payment is allow'd him. 
If the Bargain is, that you ſhall give me five 
Pounds for my Horſe, and you give me a Shil- 
ling or a Penny in Earneſt, which I accept, 
cl. i; is a perfect Sale. If I fay I will ſell my 

2 Horſe 
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Horſe for five Pounds, and you ſay you will give 
me five Pounds, and preſently go to tell out the 


Money, I cannot ſell my Horſe to any other : 


But if you do not pay me preſently it is other- 
wiſe. Noy Max. 87, 88, Goods and Chat- 
tels perſonal, may be forfeited and loſt by 


| Treaſon, Felony, &c. By Outlawry, Sale in 


Market-Overt, &c. which alter the Property. 
Bac. Elem, 77, 78. 

Deeds of Gift made with. Intent to defeac 
Creditors of their juſt Debts, are void as to and 
againſt ſuch Creditors, &. And all Grants, 
Conveyances, ec. made of Lands or Tene- 
ments to defraud any Purchaſer of the ſame for 
valuable Conſideration, as againſt ſuch Purcha- 
ſer, and all Perſons claiming under him, ſhall be 
void. Stat. 27 Eli. 

How Lands and Tenements may be convey- 
ed from one Man to another, by Feoffment, 
Fine, Recovery, Indentures to lead Uſes, Co- 
venants to ſtand ſeiſed to Uſes, Bargain and 
Sale, Grant, Leaſe and Releaſe, Confirmation, 
Aſſignment, Exchange, Surrender, Revocation, 
and new Declaration, Wills, &c. See my Ac- 
compliſh*d Conveyancer Vol. I. &c. 


A 


TREATISE 


OF 


LAWS, Ge. 


PART IL 


of the Civil Law, and Lats of Nations. 


HE Civil Law is ſaid to be that Law which 
| every particular Nation, Commonwealth, 
or City, has eſtabliſhed peculiarly for it ſelf. _ 


Fur Civile ef, quod quiſque Populas fibi confitat, 


In this Senſe, the Law of England may be cal- 
led the Civil Law, _ that ic is the 8 
= | ane 
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and private Law of the Nation: But more 
ſtrictly the Civil Law, is that Law which the 
old Romans uſed ; compiled from the Law of 
Nature and the Law of Nations. The Twelve 
Tables were alſo the Foundation of this Law; 
which for its great Wiſdom is as it were the 
Common Law (or at leaſt the Foundation of it) 
in all well govern'd Kingdoms, a very few only 
excepted; and no other Laws are eſteem'd 
comparable to it for its Equity. 
The Civil Law is either written or unwritten, 
The written Law is either publick or private. 
Publick, which immediately regards the State of 
the Commonwealth, as the Enacting and Exe- 
cution of Laws, Conſultations about War and 
Peace, Eſtabliſhment of Things relating to Re. 
ligion, &. Private, that more immediately has 
reſpe& to the Concerns of every particular Per- 
ſon. The unwritten Law, is Cuſtom introduced 
by the tacit Conſent of the People only, with- 
out any particular Eſtabliſhment. The Autho- 
rity of it is great; and it is equal with a written 
Law if it be wholly uninterrupted, and of a long 
Continuance. - ; : 
The whole Civil Law is contained in four 
Books or Tomes. 1. The Code. 2. The Pandects 
or Digeſts. 3. The Inſtitutes. 4. The Novels or Au- 
thenticks. The Code is divided into twelve Books; 
and was the firſt Book of the Civil Law which 
the Emperor Fuftinian ordered to be collected. 
It was publiſhed in the Lear 534, and contains 
the Conſtitutions, &c. of he -fix Emperors, 
and their wiſe Council. The fiſt Book of the 
Code treats of Religion, Prieſts, &c. Other 
Books treat of Trade, Merchandize, the Ex» 


chequer, &c. 
. I The 
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The Dige# or Pandects was collected from the 
Works and Commentaries of the ancient Law. 
yers, ſome whereof liv'd before the coming of our 
Saviour. This Tome is divided into fifty Books: 
And upon a more particular Diviſion the whole 
Digeſt is divided into ſeven Parts. The firſt 
Part is compoſed of four Books, containing the 
ficſt Elements of the Law, as what is Juſtice, 
Right, Ge. The ſecond Part has ſeven Books, 
and treats of Judges, Judgment, &c. The third 
Part is contained in nine Books, treating of per- 
ſonal Actions, &c. The fourth Part contains 
eight Books, upon the Subject of Contracts, 
Pawns, Pledges, &c. The fifth Part compre- 
hends nine Books, and takes in the Civil Law 
relating to Wills and Teſtaments,  &c. The 
ſixth Part has ſeven Books, and treateth of Poſs 


ſeflion of Goods, &c. The ſeventh Part is di- 


vided into ſix Books, and treats of Obligations, 
Crimes, Puniſhments, &c. on 
The Inſtitutes contain a Syſtem of the whole 
Body of Law; and are an Epitome of the Di- 
geſt, divided into four _ ; bur ſometimes 
they correct or are contrary to the Digeſt, 
The Inſtitutes are not ſo diſtin& and compre- 
henſive as they might be, nor ſo uſeful at this 
Time as at firſt. They are called Inſtitutes, be- 
cauſe they are of Inſtruction, and ſhew an eaſy 
Way to the obtaining a Knowledge of the Ci- 
vil Law. 5 
The Novels or Authenticks, were publiſhed at ſe» 
veral Times without any Method. They are 
called Novels, becauſe they are new Laws; and 
Authenticks, becauſe they are are authentically 
tranſlated from the Greek into the Latin Tongue. 
The whole Volume is divided into nine Collati- 
| + ons, 
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ons, Conſtitutions, or Sections; and they again 
into 168 Novels, which alſo are diſtributed into 
certain Chapters. The firſt Collation relates to 
Heirs, Executors, &c. fulfilling the Will of the 
Dead, &c. The ſecond Collation treats of the 
State of the Church, c. The third Collation 
is againſt Bawds, Oc. The fourth Collation 
concerns Marriages, &c. The fifth Collation 
forbids the Alienation of the Poſſeſſions of the 


Church, Cc. The ſixth Collation ſhews the 


Legitimacy of Children, &c. The ſeventh Col- 
lation determines who ſhall be Witneſſes. The 
eighth Collation ordains that Wills, tho' imper- 
- fet, ſtand good in Behalf of Children. The 
ninth Collation,contains Matter of Succeſſion in 


Goods, &. The Book of Feudes, (ſo called in 


the Civil Law) contains the Cuſtoms and Ser- 
vices that the Subject or Vaſſal doth to his 
Prince or Lord, for ſuch Lands or Fees as he 
holdeth of him. | Deel 

Ihe Conſtitution of the Emperor, is either by a 
Reſcript (which is the Letter of the Emperor in an- 
ſwer to particular Perſons who enquire the Law 
of him) or by Edict, which the Emperor eſta- 
bliſhes of his own Accord, that it may be gene- 
rally obſerved by every Subject; or by Decree 
which the Emperor pronounces between Plain- 
tiff and Defendant, upon hearing a particular 
Cauſe; When a Conſtitution is Special, it is cal- 
led a private Law, and it is particularly made 
for the ſake of a certain Perſon or Thing upon a 
particular Account. | | 
The Power of iſluipg forth Reſcripts, Edicts 
and Decrees was given to the Prince by the Lex 
Regia, wherein the People of Rome wholly ſubmit- 


ted themſelves to the Government of one Per- 


ſon, 


th 


ſon, VIS. Julius Caeſar, after the defeat of : Poms» 
&c: and by this Submiſſion the Prince 
could not only make Laws, but was ns 
above all coercive Power of them. - - 
The Matters wherein the whole Law is exer- 
ciſed, relates either to Perſons in the Commons 
wealth ; or the Things belonging or not belong- 
ing to them; or the Actions whereby Men claim 
ſuch Things as are due to them by the Law. 


| = of Acceſſion, by the Givil Low, cd. 1 


Acceſſion, acquired by the Law of Nations, 
is where one Thing is added to another. If au 
Iſland rife in a publick River, and fix in the 
middle of the River, it hall be in common to 
thoſe who have the Inheritance neareſt the Bank 
on each Side the River, according to the Breadth 
or Length of each Front. If ic ſtands nearer 
to the Front of one Inheritance on either Side 
than to the other, that Inheritance is intitled to 
ſo many more Feet or V ards in the Iſland as it is 
neater to it: And if the whole Iſland is nearer 
to one Inheritance than the other, that Eſtate 
ſhall claim the whole. But this is to be under- 
ſtood where the Lands on each Side have not any 
certain Limits and Bounds; for if they have, 
there can be no Claim or Title to ſuch Ifland, 
but it belongs to the Occupant. Iſlands riſing in 
— eee belong to the Occupant. Dig. 

0. 43. 07% 2993 A 875 3. 

If 4 River forſakes its natural Chanel, and 
gains a new one upon the Land of another; In 
this Caſe the old Chanel ſhall be divided be- 
tween the Owners of the adjacent Lands, in the 
ſame manner as an Iſland riſing in a publick Ri- 

4 ver, 


6 „ 
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ver, if thoſe Lands were not inclofed with Bounds 


and Limits towards the ſaid River. And tho 


the River ſhall afterwards return to its old 
Courſe, yet in ſtrictneſs the new Chanel fhall 
alſo be divided amongſt the Owners of the ad. 
jacent Grounds as the old one was; but in re- 
gard to Equity it ought to be reſtored to the 
Owner. Fuſt. Inſt. lib. 2. Dig. lib. 43. | 

If a Man eres a Building upon his own 
Ground, with the Materials of another, the 
Builder is the Maſter of the Building, becauſe 
the Building follows the Property of the Soil. But 
the Owner of the Materials ſhall be paid double 


Value; tho' it ſhall not be lawful for him to pull 


down the Houſe for the ſake of the Materials ; for 
by this Means, the Regularity of Buildings in 
Cities would be defaced. But if the Building is 
not fixed to the Soil, and may eaſily be removed, 
or if the Building ſhould fall, he may then claim 
the Materials, if he was not paid for them be- 
fore. Dig. lib. 41. 1 tit. 60. leg. And if a Man 
builds upon another's Ground with his own Ma- 


| terials, the Owner of the Ground ſhall be Ma- 


ſter of che Houſe, but muſt pay for the Materials 
and Workmanſhip ; otherwiſe che Builder is not 
obliged to quit the Poſſeſſion: But this is under- 
ſtood where the Builder did not certainly know 
that he built upon another's Soil. IAH. lib. 2. 

A Tree that is planted belongs to the Owner 
of the Soil, if it hath taken Root there: But if 


it hath not fixed its Roots, the Property of the 


Tree remains in the firſt Owner of it. And if 
all the Roots extend themſelves into the neigh- 
bouring Soil (but not the Body of the Tree or 
Branches) then the Tree belongs to the Proprie - 


tor of that Soil; for more regard ought ” - 
' 2 
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had to the Roots, from which the Tree receives 
it Nouriſhment, than to the Trunk and Branches. 
If it grows upon the Limits of Ground belong- 
ing to ſeveral Perſons, then the Tree and the 
Fruits of it are in Common. ift. lib. 2. tit. 1. 
leg. 31. | 
bit a Man ſow Corn in the Ground of another, 
the Proprietor of the Soil ſhall carry away the 
Crop. But in Planting and Sowing the ſame Al- 
lowances are to be made as to a Builder upon 
another's Ground. Thoſe who have Reaſon to 
think themſelves Proprietors, ſhall keep all man- 
ner of Profits ariſing from Lands, &c. as ſoon as 
they have taken them ; becauſe ſome Allowan- 
ces ſhall be made for the Care and Induſtry : 
But if the Profits are gathered, and not ſpent, 


they ought to be reſtored after a Suit is commen- 


ced, and a Title is proved. Dig. lib. 41. 


2. Of Accuſations, by the Civil Law. 


Accuſation is a ſolemn Complaint of a Crime 
to a Judge; and the Accuſer offers a Libel in 
which the Crime, the Perſon, the Place, Time, 
Ge. are contained. This Libel the Accuſer ſub- 
ſcribes, and obliges himſelf to pay Coſts, and 
ſuffer the ſame Puniſhment as he deſigned for the 
Perſon accuſed, if he fails in his Proof : And if 
the Perſon accuſed be thrown into Irons, the Ac- 
cuſer alſo muſt continue in to Cuſtody until the 
Trial is decided. Dig. lib. 48. tit. 2. 4: * 

Women, by Reaſon of the revengeful Nature 
of the Sex, are prohibited to accuſe; as are al- 
fo infamous Perſons, thoſe that are bribed, per- 
jured Perſons, &c, But all of them ſhall be _ 
| mitte 
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mitted to proſecute in Treaſon, &. and eſpeci- 
ally where they have an Intereſt. Children are 
prohibited to accuſe their Parents; Freemen 
their Patrons ; a Brother his Brother, &c. in a ca- 
pital Crime; (except it be in the Caſe of Treaſon 
Cc. where the publick Good is to be preferre 
to the Life of a Parent, &c.) for ſuch Proſecu- 
tions are unnatural. And ſome are prohibited to 
be accuſed, as Magiſtrates, or Embaſſadors, who 
are abſent on the Affairs of the Commonwealth, 
c. Dig. lib. 48. Code lib. 9. Ge. et 

A croſs Accuſation is, when one that is accu- 
fed, retorts the ſame Crime upon the Accuſer, of 
a different Crime, rather for his own Defence 
than for the Puniſhment of the Accaſer: And 
the principal Deſign in this Caſe is, that the Ac- 
cuſer ſhould be ſilenced as an infamous Perſon. 
But if the Perſon accufed charges a lefs Crime 
upon the Accuſer, he muſt be ſtopped till he has 
' clear'd himſelf. If it is a Crime of a higher Na- 
ture that ſhall be heard firſt. Co. lib. 9. 1 tit. 
leg. 19. | | 

The Perſon accuſed is to appear within a Year 
after the Citation, or his Eſtate ſhall be forfeited; 
altho' it be afterwards proved that he was Inno- 
cent. And the Forfeiture of Eſtate is inflicted 
for the Contumacy, not as a Puniſhment for the 
Crime. Co. lib. 9. | | | 

An Accuſation will not be admitted againſt a 
Perſon deceaſed, unleſs it be in the Caſe of 
Treaſon: And if the Perſon accus'd is not brought 
to Trial within two Years, he ſhall be diſchar- 


ged. 


3. Of 
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3. Of Actions, by the Civil Lau, &c. 


An Action is a Right of proſecuting in 2 


Court of Judicature for a Debt, Damage, &c. 
It is alſo a Deſcription of the Cauſe in Diſpute 
by the Plaintiff before the Judge, in order to Pro- 
ceſs againſt the Defendant. 

Actions are either Real or Perſonal ; thoſe in 
the Realty are oftentimes call'd 7Y;ndications. 
Some Actions are Real, Penal, or Mix'd ; the lat- 


ter is where there is a Fine impos d and Damage 


alſo given. They are likewiſe Civil or Criminal; 
and ſome are Petitory, which claim che Proper- 
ty; others Poſſeſſory, which ſeek the Poſſeſſion 
only; ſome called bane fidei, which is where the 
Judge has Power to proceed according to Equi- 
ty, as in Contracts upon valuable Conſideration; 
and ſome ſcricti Furs, where the Judge cannot 
depart from the ſtrict Terms of the Contract, as 
in voluntary Gifts, &c. Fut. lib. 4. tit. 6. Sect. 15, 
30. Dig: ' 7 of 3 | 

Interdicts are extraordinary Actions concern- 
ing Poſſeſſion, or a quaſi Poſſeſſion, wiz, a 
Poſſeſſion of an incorporeal Thing. They are 
called Interdicts, becauſe the Prætor interpoſes a 
ſort of an Interlocutory Decree between the Li- 
tigants concerning the Poſſeſſion, prohibiting 
Forcible Entries, &c. till the Property can be 
tried. Juſt. Inft. lib. 4. 55 


There is alſo a Ceſon of Action; where a 


Right of Action is aſſigned over to another. But 


Actions may not be aſſigned to Perſons more 


powerful than the Perſon having tlie original 
Right; for by that Means the Belp would 
be in a worſe Condition than he was at firſt: 
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Neither can Part of the Thing conteſted be af. 
ſigned over to any Advocate, Proctor, &. Dig. 
lib. 3. tit. 3. leg. 25. Co. lib. 4. | 

Obligations, Covenants, Contracts, &. are 
Cauſe of Actions; but ſeveral Actions may not 
be laid in one Libel. : 


4. Of Adultery, &c. by the Civil Law. 


Adultery,by the Civil Law, is a carnal Know- 


ledge of another Man's Wife: And by the Di. 


vine Law, Adultery is every Violation of the 
Marriage-bed, committed either by the Man or 
Woman. If a married Man lies with a ſingle 
Woman, he is not not guilty of Adultery by the 
Civil Law: His Guilt is only Stuprum, becauſe in 
him there is no danger of a Confuſion in Fami- 
lies; no Baſtardy to rob the legitimate Children. 
And if one lies with another Man's Wife, not 
knowing her to be married, the Puniſhment of 
Adultery is not to be inflicted, by Reaſon a 
Crime of a different Nature may be intended. Dig. 
lib. 48. tit. 5. leg. 6. Co. lib. 9. tit. 9. leg. 22. 

If a Man and Woman are ſeen in Bed toge- 
ther, it is a preſumptive Proof of this Crime; 
for it will ſcarce admit of any other Proof. The 
Puniſhment of Adultery is Death by the Conſti- 
tution of Conſtantine: But it is not made Death 
in the Wife by the Novels of Juſtinian. She is 
only to be ſcourged and forfeit her Dower ; and 
if afterwards ſhe is confined to a Monaſtery, the 
Husband at any Time within two Years may re- 
ceive his Wife; but in the Husband, Adultery is 
Death by that Law. Co. lib. 9. Nov. 117. c. 8. 

In moſt Countries at this Day, Adultery is pu- 
niſhed by Fine, and ſometimes by — 
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By the Canon Law, the Puniſhment is only Pe- 
nance, Oc. In Sweden double Adultery is pu- 
niſh'd with Death : If a married Woman lies with 
her Bondman, both ſuffer Death. And the Puniſn- 
ment is Death where an Offender debauches a 
Woman betrothed to another. Code Lib. 9. Nov. 
14. Dig. lib. 48. &c. 

The Civil Law permits the Father to kill a Man 
taken in Adultery with his Daughter, but it is on 
this Condition that he kills his Daughter at the 
ſame Time ; But the Law denies this Liberty to 
the Husband, conſidering the ungovernable Rage 
that may ariſe in him; and in the firſt Caſe it is 
allow'd, becauſe the tenderneſs of the Father to 
his Child may be truſted. But if the Crime of 
Adultery be committed by a mean infamous Per- 
ſon, and in the Husband's own Houſe, in that 
Caſe he may kill the Adulterer : And if the 


Husband ſhould kill any other Perſon taken in 


Adultery in another Place, or his own Wife at 
that Time, he ought not to be puniſh'd as a 
Murtherer, by Reaſon of the Greatneſs of the 
Provocation and of the Injury. Dig. lib. 48. tit. 
5. leg. 20, 24, 38. | 

In Italy and Spain the Husband is permitted to 
kill the Adulterer. And Fuſtinian allow'd Huſ- 
bands the Privilege to kill any Perſon which he 
ſuſpected of abuſing his Bed, after he had given 
three Warnings in Writing not to converſe with 
his Wife. Nov. 117. c. ult. 


5. Of Advocates, by the Civil Law. 


An Advocate is the Patron of the Cauſe, at 
fiſting the Litigant with Advice; and the Per- 
ſon who pleads or repreſents the Cauſe 8 his 
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Client. The Employment is Honourable, and 
is encouraged with ſeveral Privileges, Exem- 
ption from publick Offices, &c. and the Studies 
of Advocates ought not to be interrupted b 
Braziers, or other noiſy Trades, or by thoſe 
Trades which occaſion unwholeſom Smells, &c. 
Co. lib. 2. | F 

| Perſons under ſeventeen Years of Age may 
not be Advocates; and a Man cannot be Ad- 
vocate in the ſame Cauſe in which he was be- 
fore a Judge, unleſs it be upon an Appeal, for 
then the Judge may defend his own Sentence, 
and it is as it were another Cauſe. Some may be 
Advocates for themſelves only, as Women, Cc. 
Dig. lib. 3. tit. 1. leg 3, 5. 

Advocates were not to take above a hundred 
CrownsFees in one Cauſe. They are not to under- 
take Cauſes manifeſtly unjuſt, or promote them 
if the Injuſtice be detected on Trial; but if the 
Cauſe is doubtful, they may proceed. If 2 
Cauſe is juſt, Advocates muſt not ſupport it 
with Fallacies and Deceit, to the Suppreſſion of 
Truth. And an Advocate guilty of Falacy, or 
Railing and ill Language, ſhall be fined and ſuſ- 
pended, or removed; but he may practiſe in 
other Courts. And an Advocate may be remo- 
ved from his Office, for bargaining for Part of 
the Thing in Controverſy, &. Dig. lib. 50. 48. 
Co. lib. 2, 3, &c. | 

An Advocate may be compelled to plead for 
one of the Parties, or be deprived by the Judge; 
a Judge ought not to ſuffer all, or the beſt Ad- 
vocates, to be on the ſame Side: And in Criminal 
Caſes, if the Criminal is a notorious Offender, 
the Judges ought not to permit an Advocate to 
plead for him. Co. lib. 2, 3. 

7 | 
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6. Of Aſfinity, Age, &c. by the Civil Law. 


25 


Perſons of too near Affinity are forbidden to 
contract Eſpouſals, or to marry ; But the Kin- 


dred of the Husband are not of Affinity to the 


Kindred of the Wife; and therefore the Huſ, 
band's Brother may marry the Wife's Siſter, as 
well as the Husband's Son by a former Wife ma 
marry the Wife's Daughter by a former Hul- 
band. The Affinity is terminated in the Huſ- 
band himſelf from the Kindred of the Wife ; and 
in the Wife herſelf from the Husband's Kindred. 
Per ſons in the Place of Parents and Children, 
or of Brother and Siſter, may not be joined in 
Matrimony. Inſt. lib. 1. 10. ſect. 6. Dig. lib.23. 
The Age for Marriage is twelve for the Wo- 
man, and fourteen for the Man: Till theſe Ages 
they are ſaid to be Impubes; and the Pubertas is the 
growing of Hair upon the Os pubs. Both Male 


and Female are Infants 'till the ſeventh Year 
compleat; before which Time the Infant is ſup- 


poſed not to ſpeak, becauſe he underſtands not 


what he ſpeaks. After the twelfth and fourteenth 


Years, the Pubertas is reckoned to continue till 
the ewenty-fifch Year complete, at which Time, 
and not before, is the full Age by the Civil Law. 
Bur by the Grant of the Prince, a Man may be 
at full Age when twenty, and a Woman at eigh- 
teen. Dig. lib. 50. 

No Man ſhall adminiſter an Office in the Com- 
monwealch before he is of the Age of twenty- 
five Years. At the Age of fourteen, Curators 
are aſſigned by the Conſent of the Minors, to 
look after their Eſtates till they are twenty- 
hve Years of Age. Fuft. lib. 1. 
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7. Of Aliens, Denizens, &c. by the Civil Law. 


Every Perſon may chuſe what Government 
he will lire under; or if he pleaſes he may live 
under none at all, to gain Advantage by it. But 
if he makes a Contract in any Place, or commits 
any Crime, there he is ſubject to the Laws of 
that Place. And if Perſons are once ſettled in 
a ſtrange Country, they may not remove from 
thence in Multitudes; but ſingle Perſons may re- 
move, if they diſcharge their Debts and Engage- 
ments, and the Exigencies of the Publick do 
not require their Preſence, &c. Dig. lib. 49. 
&c. | 

In many Places Strangers cannot buy Houſes 
or Lands, becauſe the Native Subjects would be 


mmpoveriſh'd by it. Code lib. 11. (And by the 


Law of England an Alien born under the Obedi- 
ence of a ſtrange Prince. cannot purchaſe Land 
to his own Uſe, for the King ſhall have it by his 
Prerogative ; neither can he be Heir by Deſcent, 
c. Bur an alien Friend may take a Houſe for 
Habitation, neceflary for Commerce ; may trade 
and traffick, buy and ſell, maintain perſonal Acti- 
ons, &c. An Alien may be made a Denizen by 
the King's Letters Patents, or naturaliz'd by Act 
of Parliament, which is the moſt eſſectual; for 
Denization gives no legal Blood to the Children 
born before, nor to the collateral Line of the 
Denizen ; but Naturalization gives all the Privi- 
leges of a Subject born. Co. Lit. 2, 8, &c.) 

In France the King ſeizes the Eſtates of Aliens 
and Strangers when they die; unleſs they have a 
Privilege granted them to be exempted, or they 
Marry a Native and have Children by her. 
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8. Of Abaſudi, &c, by the Civil Law,' 


Ambaſſadors by the Law of Nations are ac- 
counted Sancti; for there is an abſolute Necef:: 
ſity of protecting them, becauſe all Buſineſs of 
the State abroad cannot be tranſacted by Letters. 
Dig. lib. 50. And an Injury of a high Nature may 
be committed in offering Violence, & c. to the 
Servant of an Ambaſſador, by one who knows 
the Servant's Dependance. Iſt lib. 4. See AR 
7 Ann. relating to Privileges of Ambaſſadors. 

When any Ambaſſador returns from his Em- 


baſſy to a foreign Country, he ſhall be privileg d 


from all perſonal Services for two Years. Am- 
baſſadors reſiding within the Territories of other 
princes, cannot commit Treaſon any more than 
the King they repreſent; for all ſupream Powers 
are equal; yet they may be treated as Enemies, 


Dig. lib. 48. 

Bur if Ambaſſadors do ſubje& themſelves to 
foreign Princes, by the Commiſſion of great 
Crimes within their Territories, it is ſtrongly 
preſumed that they ought to be tried by the 
Law of that Prince ; tho? it is moſt commonly 
held that they are to be ſent home, and puniſhed 
by their own Laws. | 


9. Of Apparitors, by the Civil Law: 


Theſe are the Miniſters and Meſſengers of the 
Judges. Their Duty is to ſummon the Litigants 
to Court, to execute the Sentence and Decree, 
Ge. but they ought not to execute illegal 
Commands of a Judge; for if they are manifeſt- 
ly illegal, a private Perion may juſtify Reſiſtance. 
Dip. lib. 50. Co. Lib. 12. 
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They ought to arreſt Men without offering 
any Violence to their Perſons, unleſs ſuch Per. 
ſons oppoſe them with Arms: And they may be 
puniſhed or removed by the Judges for Miſde- 
meanors. Co. lib. 3. | 

+ The Office of an Apparitor was anciently an 


Office of Credit. They were form'd into a 


Company, and had a Governor over them. 
10. Of Appeals, by the Civil Law. 


An Appeal is an Act whereby the Sentence of 
an inferior Judge is impeach'd before a Superior 
for ſome Grievance, for Nullity in the Proceſs, 
or for Injuſtice in the Sentence. It is not to be 
refuſed by the ſuperior Judge, for the Law of 
Nature does permit it, becauſe it is a Species of 
Defence ; and it ought to be receiv'd in all Ci- 
vil Cauſes, and in ſome Criminal Cauſes. Dig. 
lib. 49. Co. lib. 7. | 

Sometimes an Appeal ought not to be admit- 
ted, as when a Crime is confeſſed ; - if ten Days 
are elapſed after the Sentence; after three Sen- 
tences are had purſuant to each other; when 2 
Sentence is regularly executed, &c. And if the 
Appellant die during the Time of the Appeal, 
and leave no Heir behind him, the Appeal cea- 
ſeth; if he leave an Heir behind him, and the 
Matter of the Appeal concerns none but himſelf, 
he is not to be compelled to follow it; for eve- 
ry one may renounce his own Suit : But if it con- 
cerns any other Perſon, he may in that Caſe be 
obliged to proſecute it. Dig. lib. 79, 
Appeals are to be brought within ten Days af- 
ter Sentence given, &c. unleſs there be a conti. 
nual Grief, in which Caſe a Man may appes 
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ſo long as. the Grief endures. While the Ap- 
peal hangeth, nothing is to be innovated, be- 
cauſe by the Appeal, the Judges Hands are as 
it were bound; bur if the former Sentence were 
void by Law, then there needs no Appeal, for 
ſuch Sentences never paſs into a Caſe judged. 
When the Appeal is depending, an Inhibition 
lies to the inferior Judge to ſtay the Execution: 
And then the Party appealing may exhibit new 
Matter and Proofs. But regularly there ought not 
to be an Appeal from an Interlocutory Decree. 
Dig. lib. 49. tit. 7. leg. 1, 2. Co. lib. 7, 3, &c. 
And by Cuſtom, Appeals have ceaſed in Crimi- 


nal Cauſes. | 


If the ſuperior Judge finds there is no Error 
or juſt Cauſe of Appeal, he confirms the Sen- 
tence, or remits it to the firſt Judge in order to 
its being put in Execution. 


11. Of Arbitrators, Awards, &c. by the Civ 
FO Lan. | 


A Promiſe to refer to Arbitration, is called 
Compromiſſum ; and in the Progreſs of a Suit it 
frequently happens, that the Parties think it 
more ſafe to refer the Matter to the Determi- 
_ of Friends, than to venture a Trial at 

aw. | 

The Arbitrator is properly a Reconciler or 
Moderator, according to Equity and Truth. And 
if his Opinion is unjuſt, it ought to be ſet right; 
as if in a Contract of letting to Hire, it is agree 
that the Work ſhall be according to the Diſ- 
cretion of him that letteth it to Hire, the Law 
will reduce his Determination to the Diſcretion 
of a juſt and good _— Dig. lib. 17, 50. , 
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It is uſual to nominate an odd Number of Ar- 
bitrators, that there may be a major Part to de- 
termine, if ſome that are preſent ſhould diſſent. 
If there be but two, and they cannot agree, 
ſome are of Opinion, that the Judge may force 
them to chuſe an Umpire; and if there is one 
or more Arbiters choſen, the Law will oblige 
them to make their Award; except it be in Cri- 


minal Cafes, or upon a popular Action. Dig. 


lib. 4. 

The Determination may be either General or 
Special; with a Penalty or without: And tho 
there is no Penalty annexed to the Submiſſion, 


yet an Action will lie for the Performance of it. 
The Power of Arbitrators is determined if they 


have not judged within the Time appointed if 
one of the Parties will pay the Penalty of the 
Submiſſion; by the Death of one of the Arbi- 
trators, or of the Parties, unleſs the Heirs are 
included in the Compromiſe; by Loſs of the 
Thing in Controverſy, &c. Dig. lib. 4. Co. lib. 2. 
tit. 56. leg. 1, 5. 
There is an Arbitrator, and an Arbiter. An 
Arbiter is referr'd to when two Perſons or more 
do promiſe together under a Penalty, or with- 
out a Penalty to ſtand to the Award or Determi- 
nation of one Perſon. The Sentence. of this 
Perſon is to be obey'd whether it be juſt or not, 
unleſs Proof can be made of Corruption ; for 
the Choice of the Perſon was by your own vo- 
luntary Act. Dig. lib. 4. tit. 8. leg. 27 In Naples 
and Sicily, Kindred to the fourth Degree may 
be forced to accept of an Arbiter; and are pro- 
hibited to ſue each other at Law. 


12. Of 
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12. Of Arreſts, Citations, 8c. by the Civil Law. 
* 


An Arreſt ought not to be allowed in Civil 
Cauſes, unleſs the Defendant is ſuſpected of 
Flight, cc. or unleſs he ſtands in Contumacy after 
4 verbal or literal Citation. Parents, Patrons, 
&c. ought not to be cited (without ſpecial 


Leave) by their Children, Freemen, &c.. nor 


Magiſtrates, a Judge on the Bench, a Prieſt of- 
ficiating Divine Service, one going to be mar- 
ry'd, or to a Funeral, or neceſſarily attending a 
Court of Juſtice, &. And it has not been ac- 
counted lawful to ſue the Kindred or familiar 
Friends of a deceaſed Perſon within ten Days af- 
ter his Death. Co. lib. 7. Dig. lib. 2. Nov. 116. 35. 

Tho? one may be cited at his own Houſe, he 
cannor be arreſted and forced from thence in any 
Civil Cauſe; but he may be dragg'd from thence 
in Criminal Caſes. If a Man inhabits in a Houſe, 
hires it, or lives as a Gueſt, &c. theſe are to be 
called his own Houſe. Dig. lib. 2. Nov. 134. 

A Citation is either Verbal by Word of Mouth, 
or Litecal by Form in Writing, by Edict fixt in 
ſome publick Place, or Real by Arreſt of the 
Perſon of the Defendant, &c. and it is either 
Simple or Peremptory. Simple, which iſſues 
forth without threatning a Denial of the Allow- 
ance of further Time: Peremptory, in which 
as much Time is allowed as is uſual in three Ci- 
rations, adding the Word Peremptorily , and 
Threats of Puniſhment upon Diſobedience. Co; 
bb. 7. Dig. lib. 5, &c. 
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+. 13, Of Baſtards, by the Civil Lau. 


By the Civil Law, a Child born in the begin- 
ning of the eleventh Month, after the Deceaſe 
of the Husband, is to be accounted Legitimate; 
and ſuch as are born in the End of the faid 
Month were to be efteem'd Baſtards. But a Wi- 
dow at Paris was delivered of a Child.»fourteen 
Months after her Husband's Deceaſe, and the 
Judges on conſidering the ood Repute which 
was generally conceived of this Woman's Con- 
tinency, awarded the Cauſe of Child-birth to be 
extraordinary, and the Child Legitimate. 

Baſtards begotte in Adultery or Inceſt, are 
wholly incapable. to ſucceed to the Eſtates of 
either Father or Mother: Neither can they fo 
much as claim a Maintenance from them by the 
Civil Law. Their Blood is ſtained, and they 
can neither challenge Honour nor Arms from 
the Father or Mother, for that they were born 
out of Matrimony; which is the firſt Step to 
Honour: And altho' it is no Sin to be a-Baſtard, 
yet it is a Defe&'to be ſuch a one ſubject to 
Reproach. Nov. 118, &c. 2 

A Natural Child of a Concubine might ſuc- 
ceed to an Eſtate, if there was a ſubſequent 
Marriage, or Legitimation in Court, or the Re- 
ſcript of the Emperor to purge the Defect. A 
Natural born Child may ſucceed in the Eſtate af 
the Mother with her lawful Children; for the 
Mother is certain: And if the Father had nei- 
ther lawful Wife nor Child, then the Natural 
Child and the Mother of it might ſucceed to a 
ſixth Part of the Inheritance of the Father, Nov. 
8, 89, Co. /1b. 6, | 
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Amongſt the Romans there were ſeveral Ways 
to make a Baſtatd Legitimate; as where the Fa- 
ther of the Baſtard married the Woman by whom 
he begot the Child; where the Father by his 
Laſt Will and Teſtament, or by ſome other 
publick Inſtrument, did name the Baſtard to be 
his Son, and there withal made him his Heir, &. 


But this could not be, but in ſuch Caſes only, 


where the Father had no other natural or lawful 
Child left alive. Ridley p. 353. ins 


» -# 


| 14. Of Bigamy, by the Civil Law, &c. a 


Bigamy is where a Man marries two Wives, and 
a Woman has two Husbands at the ſame Time. 
Several Nations allow it in the Male but not in 
the Female, becauſe by ſuch a Liberty Propaga- 
tion would be prejudiced. Co. lib. . 
If a Man marry a ſecond Wife in the 118. 
time of the firſt, and the ſecond Wife knew not 
that he had another Wife, the Husband after the 
Death of the firſt Wife may not leave the ſecond 
Wife, under Pretence that he had another Wife 
alive when he married her. Rid. p. 1iIt. 
The having two Wives at the ſame Time, &c. 
was not contrary to Nature, or the Law of the 
Old Teſtament. But by the Civil Law it is un- 
lawful, and puniſh'd with Death. Co. lib. 7. 
In Friezland this Crime is corrected with the 


Baſtinado, and a temporary Baniſhment; in 


Spain with Stigmatizing, G. wal 
15. Of Blaſpbemy, by rhe Civil L. 
Blaſphemy, eicher by detrading from God 


that which belongs to him in Power or Goodneſs, 


84 or 


N 
NY : 
* 
{ 
4 
4 
ws 
1 
38} 
| 
1 
j 4 
5 
1 
G 
4: 
VF. 
m 1 
1 
1 5 
J. 1 
: + 
#1 554 
1 N 
: 2 
Bing 
1 a 
8-8 
5 . 
e 
"y : 
i 
T3. 
1 
1 YH v 
" $1488 
: of * 
; 4 
| 7 
1 N. 
18 
. . 
4 p 
14 
1 * 
x o 


— —— 
——ů—ů — 
.Q = E * 
E 
8 


2 
——— 
— 
— 
oe n 
2 = 


— 
—— — 
— r 
4 — 
A a_— 


2 
. - 
n — 
— = * — — 
— — — 2 
— 
= — 


264 A General Introduction 


or by attributing that to God which is not agree. of! 
able to his Nature, is puniſhed with Death by reſt 
the Civil Law; agreeable to the Divine Law. nit) 
Now. 77. | : flict 
The Crime of Blaſphemy was ſo odious to the Pro 
Roman Emperors, that they thought God would lib. 
never ſuffer a Blaſphemer to go unpuniſhed; and ] 
for Sins of this Nature they have obſerved that rec 
the World is viſited with Plagues, Peſtilence and thet 
Famine. If thou meeteſt- (ſaith St. Chryſoſtome) to t 
a Man blaſpheming, ſtrike him a Box on the Cc. 
Ear; give him a Daſh in the Mouth, and ſancti. The 
fy thy Hand with a Blow. Ad Pop. Antioch. mar 
"pag: 466. | Nog as tc 
By the Canon Law, Blaſphemy in Lay. if a 
Perſons is only puniſhed by ſolemn Penance, &. Chi 
and by Cuſtom, either a pecuniary. or corporal Tt 
Puniſhment may be inflicted. - 15 
| mo WIN. 4 | ibe 
16. Of Bondmen, by the Civil Law. tive. 
A Bondman is ſuch a one as is ſubjected to the 
Dominion of another Perſon, contrary to his na- 
tural Liberty. And this Bondage is either by B 
the Law of Nations, when one is born of a by ! 
Bondman, or is taken Priſoner in a juſt War; or t 
or by the Civil Law, when a Perſon ſells himſelf culp 
into Slavery, or is condemned to rhe Mines, to ri 
k. Inſt, lib. — | mn) giſt 
A Bondman is excluded the Benefit of the dow 
Law. He cannot marry in ſome Caſes, or make Drit 
any Contract for himſelf. He can act only in ciall 
the Per ſon of his Maſter, and whatever he gains the 
is his Maſter's, and he has no Advantage by it. othe 


The Maſter of a Bondman had formefly Power no 8 
of Life and Death over his Bondman by the _ lit.: 
* 0 Tt. 


a 
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lit. 27. leg. x, 6. 
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of Nations; but by the Civil Law this Power is 
reſtrained, as being contrary to common Huma- 
nity: tho the Maſter was always allowed to in- 
flict a convenient Puniſhment, and upon great 
Provocations even to kill his Bondman, Dig. 
lib. 4. 50, &c. Inſt. lib. 1. 

Thoſe that corrupt and entice Bondmen, by 
receiving them into their Houſes, and givin 
them ill Counſel, & c. which may be aloe 
to the debauching of Children and Servants, 
cc. are puniſhable by the Civil Law. Dig. lib. 11. 
The Civil Laws decree that the Iſſue of a Bond- 
man ſhall follow the Condition of the Mother, 
as to Bondage, as well as in Baſtardy ; ſo thac 
it a Bondman be married to a Freewoman, the 
Children (hall be free. Inſt. lib. 1. 

If one is taken Priſoner, and afterwards ſet at 
Liberty, he is ſuppoſed to have been always at 
Liberty, and never to have been made a Cap- 
tive. Dig. lib. 49. tit. 27. leg. 5. 12. 


I7. Of Bribery, by the Civil Law. 


Bribery is the receiving of Money or Preſents 
by Perſons in publick Office, eicher ro do Juſtice, 
or to commit Injuſtice. Such Officers are alſo 
culpable if they permit their Wives or Servants 
to receive Preſents, And neither ought a Ma- 
giſtrate to receive any Thing after he hath laid 
down his Office: But Preſents of Meat and 


Drink to be preſently ſpent, are allow'd, eſpe- 


cially from the Kindred of the Magiſtrate; and 
the Magiſtrate might accept of Preſents from 
other Perſons to ſuch a Value per Annum, incaſe 
no Suits were depending. Dig lib. 48. Co. lib. 9. 


Money 


266 AGeneral Introduction, 

Money is prohibited in all Caſes; for if it 
ſhould be permitted to receive Money on any 
Terms, the Pretence would be at all Times that 


the taking was to do Juſtice, and then it msght 


be impoſſible to make a Diſcovery : Beſides Juſtice 


is not to be ſold; but Salaries are to be allow'd 


by the Publick. And Magiſtrates are not to buy 
any Thing of Perſons under their Juriſdiction, 
or in their Province, nor hire or let out to Hire, 
c. for Bribery may be covered under ſuch Con- 
tracts. Co. lib. 1. RAe HR 

The Puniſhment of Bribery, in Criminal Ca- 
ſes, if the Bribe was receiv'd to put an innocent 
Man to Death, is Death by the Civil Law. In 
Civil Cauſes, this Crime is puniſned with Ba- 
niſhment and Confiſcation of Eſtate, &. or ſome. 
times by a Confiſcation to reſtore four-fold- for 
the Damage. And as the -Offender's Poſterity 
is enrich'd by the Crime, the Confifcation ex- 
tends to the Heir after the Death of him that 
was Guilty, if the Action be commenced within 
a Year after his Deceaſe. Dig. lib. 48. Co. lib. 9. 


1117 


me, by Means whereof the Privacy which eve- 
ry Man deſires in his Dwelling-houſe may be ta- 
ken away: And if he makes any ſuch Windows, 


I may erect Sheds againſt them, and ſo make 
Bi | them 
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them uſeleſs, unleſs Windows have been there 
Time out of Mind. Fuſe. lib. 2. Dig. lib. 8. 

| Theſe are called Negative Services, which one 
Eſtate owes to another Eſtate. And a Man ſhall 
not build his Houſe higher than mine without 
my Leave; but of common Right he may build 
as high as he thinks fit, tho' my Windows are 
darkened by it: Tho' he ought not generally 
to build contrary to the ancient Building, or ex- 
ceed the uſual Height ; neither ought he by any 
new Erection to hinder the Wind from coming 
into my Barn, which is neceflary for the Win- 
nowing of my Corn, &. If he does, the 
Building is to be reduced at the Charges of the 
Perſon that erected it. Co. lib. 3. 8. Dig. lib. 8. 
There are other Services belonging to Building, 
call'd Affirmative; as for a Man to turn the 
Droppings of the Eves of his Houſe, upon the 
Houſe of another, &c. 

If any Thing is thrown down or poured out 
of a Houſe without Deſign into the Streets up- 
on Perſons that paſs by, he that is in Poſſeſſion 
of that Houſe muſt make Reparation, as if he 
had committed the Fact; tho' he may afterwards 
bring an Action againſt the Offender. He ought 
to govern his Family more regularly ; and it is 
for the publick Good that Perſons ſhould paſs 
the Streets upon their lawful Occaſions without 
Fear or Injury. Dig. hb. 9. | 

If any Thing is hung or plac'd on high, near 
to any Houſe that may be dangerous to any Per- 
ſons that paſs under; whether any one is hurt or 
— the Offender is puniſhable by Fine. I=#. 
16. 4. ö 

A Man may pull down the Houſe of his Neigh- 
bour which is on Fire, when neceſſary to pre- 
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ſerve his own; and the People aſſembled ſhall 
judge of the Neceflity ; for there may not be 
ſufficient Time to adviſe with a Magiſtrate. And 
he that was the Occaſion of the Fire ſhall anſwer 
the Damages. Dig. lib. 9. tit. 2. leg. 49. 
Houſe-burners ought to be puniſhed more ſe. 
verely than the Crime of Theft, becauſe of the 
Terror which it ſtrikes into Mankind; and be. 
cauſe a Thing ſtoln ſtill remains for the Benefit 
of the Publick, whereas every Thing may be ah. 
ſolutely deſtroyed by the Fire : And this Crime 
is more fatal than Murther, for that ſeldom ex- 
tends beyond the Deſign; whereas Fire too often 
involves in the common Calamity unknown Per. 
ſons, and Friends as well as Enemies. Dig. lib. 48. 


19. Of Buying and Selling, by the Civil Law. 


Buying and Selling is a Contract by Conſent, 
introduced by the Law of Nations, whereby the 
Seller is bound to deliver the Goods, and the 
Buyer to pay a Price for them. It is a Contract 
before the Goods are delivered or any Price 
paid, or before any Thing is given in Earneſt ; 
that is, each Party is obliged to the Performance 
of his Promiſe; and it ſubſiſts only by Conſent; 
which may be expreſſed by Words and Signs; 
tho' it may be agreed that the Bargain ſhal] be 
* into Writing for Proof's ſake. Juſt. Ip. 

ib. 3. "fy | 

After Conſent and Agreement upon the Price 
of the Goods, the Seller cannot avoid the Con- 
tract without the Conſent of the Buyer: nor the 
Payer without the Conſent of the Seller, tho 
ne would loſe his Earneſt. But Conſent is de. 
ſtroy d 
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ſtroyed where there is Deceit, &c. If Deceic 
was the Inducement to the Contract, it is void: 
If it was in the Contract it ſelf, by buying too 
dear or too cheap, it is not void but voidable. If 
Defects of Things ſold are conceal'd by the Sel- 
ler, the Contract may be reſcinded, and the Sel- 
ler muſt have his Goods again, making Amends 
for Damages: This is underſtood if the Seller 
knew and conceal'd the Faults ; for if he be ig- 
norant, the Goods ſhall only be returned, and he 
ſhall not anſwer Damages; tho* he commended 
his Goods in general Terms. In living Creatures 
the Faults muſt be ſo conſiderable as to leſſen 
the Service of them, and ſuch as are ſecret and 
inward, not ſuch as are ſo apparent that the Buy- 
er may ſee; for ſuch Faults the Seller is not 
bound to expreſs, by Reaſon they expreſs them- 
ſelves. Inſt. lib. 3. Dig. lib. 4. 18, 21, &c. 

The Price for the Thing ſold ought to be fo 
juſt, that the Seller may not ſuffer above half the 
true Value by the Sale; this Favour ought alſo 
to be extended to the Buyer; for if there be a 
greater Advantage on either Side, the Contract 
may be made void. If the Buyer delays the 
Payment of the Price, the Law hath taken Care 
to Recompence the Damages of that Delay, by 
giving a ſtated Intereſt for the Money. Co. lib. 4. 
Dig. lib. 18. tit. 6. leg. 19. When Wines are fold 
and left in the Cuſtody of the Seller for Want 
of Payment, if the Wines ſour upon Account of 
this Delay, the Buyer muſt bear the Damages. 
The Seller may detain the Goods till the Price 
is paid; but the Buyer may refuſe the Payment 
of the Price till Security is given to make a good 
Title, if that is queſtion d. Dig. lib. 18, 21. 


Goods 
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Goods ſold ought to be ſuch as are actually exiſt- 
ing at the Time of the Sale, or may exiſt in fu 


tro, as Corn and Fruits in the Ground, G&c. and 
ſuch as are certain and determinate, tho' a Sale 


may be without a poſitive Certainty; for the 


next Caſt of Fiſh may be bought, Cc. Things 
ſacred or publick cannot be ſold The Sale of 
another Man's Goods is valid; not that the Buyer 
ſhall have Title to them, but that he may ſue 
for Damages, if they are evicted; for the Seller 
muſt warrant the Title, and make Amends to 
the Buyer if they are claimed by others. Dig. 
lib. 18. . eee 

Warranty is implied in every Caſe, but may 
be enlarged by expreſs Covenant. But if a Buy- 
er ſuffers himſelf to be evicted and condemned, 
by making an ill Defence, and does not acquaint 
the Seller with it, he ſhall have no Advancage of 
the Warranty. After the Buyer hath given No- 
tice, and ſummoned the Seller to Warranty, he 
is not bound to defend the Title ; but if the Buy- 
er diſcovers that the Seller hath deceitfully put 
upon him a bad Title, he may ſue him before 
the Title is impeached; and recover his Intereſt 
and Damages. Dig. lib. 19, 21. 

When the Contract of Buying and Selling is 
perfected, the Buyer ſtands to all Loſs and Da- 
mages, tho' the Goods are not delivered to him, 
nor the Price paid, (unleſs the Seller occaſion the 
Damage by delaying the Delivery, or take upon 
him the ſafe Cuſtody) for the Buyer is to have 
all the mean Profits that accrue after the Time 
of the Bargain, as Rent of Houſes, young Cat- 
tle, Ce. In Sale of Goods, all that belongs to 
the Thing ſold is comprehended; ſo in a Houſe, 
every Thing that is fixed to it is contained: ” 

| the 
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the Sale of Lands, the Trees and the Mines paſs, 
but not the Cattle, Cc. Inſt. lib. 3. Dig. lib. 19. 

Merchants are not to conſpire; to ſell their 
Goods at ſuch a Price, any more than Tradeſmen 
to work, both of which are puniſhable. . And 
monopolizing Goods, to ſell them at extraordi- 
nary Prices, is forbidden. Co. lib. 4. 


* 
: Y 


20. Of Burials, by the Civil Law, &c. 
. 


By the Burial of a dead Body in any Ground, 
the Place is made Religious: and every private 
Perſon may make a Religious Place for the In- 
terment of the Dead, of his own Authori- 
ty, provided he has the whole Right of the 
Ground in , himſelf, or Leave from the law- 
ful Owner. By the Canon Law, no Ground 
is accounted Religious until it is conſecrated by 
b 4; nor ns | | i 

He that lays a dead Body in the Ground of 
another Perſon without his Conſent, will be ob- 
liged to take away the Body, or to pay the Va- 
lue of the Ground broke up. If any Man is 
hindred from bringing the dead Body into his 
own Ground, he may have his Remedy by A- 
ction; for dead Bodies ought not to be hindred 
from Burial, nor ſtopt on Account of Debt, as 
vulgarly ſuppoſed. (And Tombs are not to be 
violated, dead Carcaſſes ſtripp'd or miſusd, &c.) 
Funeral Charges expended by a Stranger ſhall 
be allow'd out of the Eſtate of the deceas d be- 
fore all other Debts; and alſo. Debts contracted 
by Reaſon of his laſt Sickneſs, to Phyſicians, 
Apothecaries, Nurſes, &c. Dig. lib. 11. Nev. 
116. cap. 4. F ne . 1 


* % 
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A dead ody ought not to be removed with- 
out the Decree of the Prieſt, or Command of 
the Prince. By the Law of the Twelve Tables, 
and by other Laws made afterwards, it was for- 
bidden to bury dead Bodies within any City; 
wherefore the Ancients had their private Se- 
pulchres in the Fields. Dig. lib. 11, 47. | 


21, Of Chaſtity in Women. 


If any Perſon ſhall attempt the Chaſtity of 
another Man's Wife, Son or Daughter, tho' with- 
out Succeſs ; ir is an Offence puniſhable by the 
Civil Law. Dig. lib. 47. But this does not ex- 
tend to Attempts on Women of bad Reputations, 
ſuch as common Proſtitutes. 

If an Attempt is made upon the Chaſtity of an 
honeſt Woman or Man, they may lawfully kill 
the Aggreſſor; even if he attempts the Chaſtity 
of any of their Family: And this the Civil Law 
calls neceſſary Homicide, in Defence of one's 
Chaſticy. Dig. lib. 48. tit. 8. leg. 1, 4. 

If a Man makes a Preſent to a virtuous Wo- 
man with Deſign to debauch her, ſhe ſhall not 
be obliged to return it; becauſe the Fact was un- 
lawful on the Part of him that made the Preſent, 
and not of the Woman, Dig. lib. 12. | 

If Women were allow'd to admit ſeveral Men 


to their Embraces, Procreation would be in a 


o 


great Meaſure deſtroyed. 


22. Of Children, their Birth, Education, Children 
| diſinherited, &c. 


Children are preſum'd to be the Offspring of 


that Father which acknowledges them; e pecyally 
; | 4 


by th 

alſo 1 

2 Gu; 

to be 

when 

Th 

is to | 
Child 
And 
educa 
their ( 
In the 
lieve t 
but nc 
priſon} 


for his 


Father by the Neighbourhood. Dig. lib. 25. 


A Child born of a Wife, while the Husband 


has been abſent from her ſome Vears, is not his 
Child; neither is a Child conceiv'd and born, 
during Sickneſs or Infirmity of the Husband, 
eſteem' d his Child, tho' he be Converſant all the 
Time with his Wife in the ſame Houſe. Dig. 
lib. 1. tit. 6. leg. 6. | 

A Woman may be convened before the Præ- 
ter, at the Requeſt of the Husband, if ſhe denies 
her being with Child; and the Prætor ſhall : ap- 
point three skilful Midwives to inſpect her; and 
if they agree that ſhe is with Child, the Wife 
ſhall be committed to ſuch Care and Cuſtody as 
the Husband ſhall appoint. Dig. lib. 25. 

If a Woman pretends to be with Child upon 
the Death of her Husband, ſhe is to give Notice 
of it to thoſe whoſe Intereſt may be prejudic'd 
by the Birth, twice every Month, that they may 
alſo ſend Women to inſpect her, and Men to be 
a Guard over her in her Chamber, who are 
to be preſent at the Delivery and ſee the Child 
when born. Dig. lib. 2. tit. 4. ſect. 10. 

The Education of Children by the Civil Law 
5 to be where the Father ſhall appoint; but the 
Child muſt be frequently ſhewn for ſome Time: 
And the Father and Mother ought not only to 
educate and maintain their own Children, but 
their Grandchildren, if they want their Relief. 
In the ſame manner Children are bound to re- 
eve their Parents, a Brother a poor Siſter, &c. 
but not to pay their Debts; tho” in Caſe of Im- 
priſonment for Debt, a Son ought to be Bail 
for his Parents. Dig. lib. 25. Nov. 115. 
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No Man can be preſumed to prefer Strangers 
before his own Offspring, in any Gift, &. This ex 


is ſo far thought reaſonable, that it is as it were the 

a Condition implied in the Gift; and the Law to 

favours Children. All the Children of a Man l 

that is dead, who were under his Power while li. nit 

ving, whether Male or Female, born or Poſt- cor 

humous, and Grandchildren, by the latter Law alie 

were Heirs; or to be diſinherited by Name the 

upon ſome juſt Reaſon. Iſt. lib. 2. Re 

And if one is not diſinhericed, after the Fa. Lai 

' .ther's Death he may be ſet aſide as unworthy, be 

tho' expreſly inſtituted Heir; as when the Pat 

Heir (thro? neglect) is the Occaſion of the Te- 3 

ſtator's Death; for not proſecuting the Authors Ge. 

of his Death; Attempts on his Honour and Repu- fore 

tation, &c. Dig. lib. 24. 5 up t 

The Offences of Children are not to be pu- mul 

niſhed with the ſame Severity as the Offences nant 

4d of Men. By the Civil Law, the Father had | 
„ formerly Power of Life and Death over his Chil- 
3 dren ; but now only the Power of moderate 

5 Correction. Co. lib. 8. | A 

| | | 1” othe 

| f 23. Of the Church, by the Civil Law, a Sti 

| | on 

W; If a Church once conſecrated to God falls, or whe 

4 is pull'd down, the Place and Ground neverthe- of th 

leſs remain Sacred, and cannot be ſold or applied Priv. 

1 to prophane Uſes. Dig. lib. 18. 5 A 

| Churches and their Ornaments, ec. are for- this! 

' bidden to be alienated or pawn'd, unleſs it be the I 

UW for Relief of the Poor in Time of great Famine, WW not! 


for the Redemption of Captives, or for paying ant 
the Debts of the Church; and in theſe Caſes it dene. 
muft be where a Supply cannot be raiſed other- . 7 


ways. In all Alienations the Cauſe muſt be firſt "Tt 
3 | examin'd, MW niſha 
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examin'd, and the Decree of the Prelate, with 


the Conſent of the whole Clergy or Chapter is 
to be obtained. Co. lib. 1. tit. 2. leg. 21. | 


If an Alienation be made without theſe Solem- 


nities, the Puniſhment by the Canon Law, is Ex- 
communication: By the Civil Law, the Things 
alienated may be claim'd without paying back 
the Money given; and the Buyer is to have his 
Remedy againft the Perſon alienating. By the 
Laws of England, the Goods of the Church may 
be alienated, by the Conſent of che Ordinary, 
Patron and Parſon, &c. | | 
No Man ſhall build a Chapel in his Houſe, 
&c. without the Leave of the Biſhop, and be- 
fore he Conſecrates the Place by Prayer, and ſet 
up the Croſs there, &. Before he builds it, he 
muſt alſo allot Lands neceſſary for the Mainte- 
nance of the ſame. Nov. c. 6. BYY 


24. Of Citizens, by the Civil Law, &c. 


A Citizen is a Freeman of Rome, or ſome 
other City ſubje& to it. He is diſtinguiſh'd from 
a Stranger, becauſe ſuch belongs to no certain 
Commonwealth ſubject to the Romans; and 
Where-ever he travels can claim only the Benefit 
of the Law of Nations, and not the Laws or 
Privileges of any particular Place. Dig. lib. 48. 

A Citizen is either by Birth or Election. And 
this Right of a Citizen the Sons may derive from 
the Father, tho? the Father be an Inhabitant in 
another Place: And a Man may be an Inhabi- 
tant of ſeveral Places, where his Time of Reſi- 
dence is divided. Dig. lib. 50. Co. lib. 10. tit. 89. 


g. 7. | 
The Right of a Citizen is loſt in caſe of Ba- 


niſhment, when he revolts to an Enemy, or is de- 
1 clar d 
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clar'd an Enemy. In. 2. A Subject is he that is 
under the Power and Protection of the Prince. 


25. Of Concubines, by the Civil Law. 


It was permitted by the Civil Law to thoſe 
that had no Wives to keep one Concubine for 
the Avoidance of a greater Evil. But theſe Per- 
miſſions are condemn'd by the Canon. Nov. 91. 
And the Civil Law does not allow a Man to 
have a Concubine who has a Wife, any more 
than a Man to have two Wivesat the ſame Time, 
Inſt. lib. 1. | | 

. By ſubſequent Marriage with a Concubine, 
Children are made Legitimate, by the Civil 
Law: The Canon Law allows farther, and 
ſuffers a ſubſequent Marriage with one that did 
not live as a Concubine to make a Legitimation; 
and that Legitimation by a ſubſequent Marriage 
with a Concubine was endeavour'd to be made 
Part of the Law of England, but rejected in Par- 
liament. | | | 

A Son by a Concubine is not under the Juriſ 

diction of his Father , but follows the Mother. 
In this Caſe the Rule Partus ventrem ſequitur 
is to be underſtood ; for the Father is preſum'd to 
be unknown. Dig. lib. 1. 


26. Of Conditions, by the Civil Law. 


A Condition is defined to be the Suſpenſion 
of the Execution of an Act '*till ſomething is 
perform'd ; and if the Event is certain, the Giſt 
is abſolute. Dig. lib. 35. | 

If the Perſon who is to have Advantage by 


the Condition, is willing to perform it, tho 
3 | others 


it is 
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others who are neceſſary to the fulfilling of the 
Condition ſhould refuſe, the Condition ſhall be 
eſteem'd to be perform'd. As if I give to A. B. 
if he will marry C. D. an hundred Pounds: If 
A. B. is ready to perform that Condition, the 
Legacy is due to him, tho' the Woman refuſeth. 
Dip. lib. 48. fin 7. bog. 2 105 

If the Condition reſpects the preſent or the 
paſt Time, as I give to A. B. ſuch a Sum, if he 
takes are of my Affairs, or hath taken Care of 
my Affairs; the Gift is either abſolute or not ab- 
ſolute at the Time of ſpeaking; and there is on- 
ly ſome Time requiſite to enquire into the Mat- 
ter of Fact, viz, whether A. B. did take Care 
of my Affairs or not. Dig. hb. 3 5. tit. f. leg. 17. 

In Conditions that conſiſt in not doing, as if, 
a Man ſhould give to another an hundred Pounds 
if he do not go to ſuch Place, or do ſuch an Acti- 
on, & c. the Gift paſles as ſoon as Security is gi- 
ven for the Performance of the Condition of it, 
viz- That the Perſon ſhall not go to ſuch a Place, 
G.. Dig. lib. 35. 

A Condition properly is ſubſequent to the De- 
claration of the Gift; and in Contracts, if the 
party dies before the Condition happens, the 
Heir will have the Benefit of it; but in Wills it 
is otherwiſe, for if a Legatee dies before the 
Condition happens, his Heir can have no Ad- 
vantage, but the Legacy is loſt. The Reaſon. 
of this is, becauſe in Gifts by Will, the Teſta- 
tor has Regard to the Perſon of the Legatee ; but 
in Contracts Regard only is to be had to the 
Thing contracted for, wherein Heirs have an 
equal Intereſt with the deceaſed. Dig. lib. 36. 
Inft. lib. 3. DG! | 

Impoſſible Conditions, as for a Man to go to 
Rome in a Day, Cc. are void; and ſo are thoſe 

3 Which 
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which cannot naturally come to paſs; as when ! 
bequeath an Eſtate to another if he will commit 
Adultery; not maintain his Father, Oc. And a 
Gift to a Woman with Condition that ſhe ſhall 
not marry, is void; but if ſhe is reſtrained from 
marrying a particular Perſon, or from Marriage 
for a Time, it is not void. And theſe Conditi. 
ons reſtraining Marriage are only void in retati- 


on to Virgins ; not to Widows. Dig. lib. 28, 


„e. | | 
The Addition of theſe laſt Conditions in Wills 
is ineffectual, and to no Purpoſe, for there is no 
Obligation to obſerve them. In Wills, a large 
Interpretation of a Condition is allowed for the 
Good of the Publick. In Contracts the Deſign 
of the Perſon contracting is to be conſidered; 
which will not be eſteem'd to be any, if a Con- 
dition is added which the Perſon is preſumed 
to know was impoſſible or illegal, Dig lib. 44. 


27. Of Cenjurers, by the Civil Law, Magick, &c. 


Pretended Conjurers, and Mountebanks, were 
formerly puniſl'd at Diſcretion for any Damage 
they did to the People. Dig. lib. 47. | 

Treaſure found by Conjuration or the Magick 
Art, is forfeited to rhe publick Exchequer; and 
the Offender puniſh'd with Death. Where an 
one by the Aſſiſtance of evil Spirits, doth Mil- 
chief ro Men or their Goods, which is called 
Witchcraft; They, and thoſe that conſult them, 
are puniſhable with Death. Co. lib. 9. 

: Conſtantine the Emperor declar'd that that Ma- 
gick which was directed to a good Purpoſe, as 
to ſecure Men from Evil, to drive away Storms, 
Oc. ſhould be lawful, and ought to be encou- 


raged; 
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raged ; but that Law was corrected by the Em- 
ror Leo. Co. lib. 9. Nov. 65. 
And it is condemn'd by the Canon Law ; the 
Divine Law having condemn'd to Death the 
Witch, and him that hath a Familiar Spirit. 


28. Of Contrafts, by the Civil Law. 


A Contract is an Agreement upon Conſidera- 
tion, giving an Action to oblige a Performance. 
A proper Contract is of two kinds, one hath a 
ſpecial particular Name, and a Conſideration of 
its making; and one hath not a particular Name, 
but hath a Cauſe to ſupport ic. The firſt is cal- 
led a Nominate Contract, the ſecond Innominate., 
Dig. lib. 2. 

Nominate Contracts have acquir'd a ſpecial 


Name from their frequent Uſe amongſt Mer- 


chants. They enjoin a mutual Obligation, and 
have a certain formal Action annexed to them. 
Imoninate Contracts want a ſpecial Name, and 
have no certain Form of Action to recover, but 
an Action of the Caſe, or in factum præſcriptu 

verbs. Dig. lib. 19. | EY 
A Contract muſt have a Cauſe or Conſidera- 
tion, which conſiſts in giving or doing by one 
of the Parties, in Purſuance of the Agreement. 
And in every Contract the Subſtance, the Na- 
ture, and the accidental Parts of ic are to be 
conſidered. The Subſtance of a Contract, which 
is its Eſſence, contains Conſent, Goods fold, and 
a Price. The Nature of a Contra, is that 
which is implied, as Warranty of che Thing fold. 
And the accidental Parts are, where a Contract 
is upon Condition, the Goods ſold are not to be 
delivered till a certain Day, &c. Some Contracts 
4 are 
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are guided by plain Honeſty and Conſcience, 
and include ſeveral Things, tho” not expreſly 
mentioned; and others ſtick cloſe to that which 
is expreſly agreed on. EE 


If the Senſe of a Contract is obſcure, that 


Senſe muſt be follow'd which is moſt probable. 
All the Parts of the Contract ought to be ex- 
plain d one by the other, and Regard to be had 
to the Preamble of it. If the Intention of tbe 
Parties evidently appear, it ought to be follow'd 


rather than the Words or literal Senſe. Inter- 


pretation ought to be in favour of him that is to 
be obliged by the Contract. None 1s to be an- 
ſwerable for inevitable Accidents, unleſs he en- 
ter into Covenant to ſtand to them. Private Per- 
ſons are not to make Contracts derogatory to the 
publick Intereſt. Agreements to cheat are inva- 
lid. No one ought to enrich himſelf by doing 
Injuſtice to others. Contracts againſt Law, or 
good Manners are not to be obſerved. No one 
can have a Title by the Fraud of another that 
acts for him. He is defrauded who is hindred 
from Advantages. He that promiſes to pay muſt 
have ſo much Time allowed for Payment, as the 
Diſtance of Place, or Nature of the Thing re- 
quires. In Buying and Selling, the. Law of Na- 
tions connives at ſome Cunning and Over-reach- 
ing, in reſpe& of the Price, &c. Dig. lib. 50. 


C. 

Theſe are the Rules which ought to be ob- 
ſerv'd in the Interpretation of Contracts. And 
a Madman cannot contract at all; but a Mi- 
nor above ſeven Years of Age may contract by 
himſelf, where it is to his own Advantage; and 
in all Caſes when he is above that Age, with the 
Conſent of his Guardian. Dig. lib. 50. Tit. 17. 
7 Bs | BE 
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A Contract introduc'd by the Law of, Nati- 
ons, in which a Thing that conſiſts in Weight, 
as Bullion; in Number, as Money; in Meaſure, 
as Wine, &c. is given to another upon Conditi- 
on that he ſhall return another Thing of the 
ſame Quantity, Nature, and. Value, upon De- 
mand, is call'd a Mutuum, More than Conſent 
is requir'd in. theſe Contracts, for the Thing, 
viz: Money, Wine, or Oil ought to be actually 
delivered; and more than what was delivered 
cannot be repaid ; but leſs may be repaid by A- 
greement. Dig. ib 12: Os 

A Mutuum by the Civil Law, is a Contract 
without Reward, and in its Nature admits of 
no Recompence; ſo that if Intereſt is agreed up- 
on, that ariſes yo a particular Bargain, or by 
Cuſtom of the Country. Dig. lib. go. 

As there may be a Contract by Writing, ſo may 
there alſo by Words, which is term'd Verborum 
Obligatio, and comprehends by the Civil Law, 
Stipulation. In this Contract, there is an Action 
and Obligation only upon one Side. It may 
be made of a Thing certain or uncertain, abſo- 
lute or upon Condition, and may be from two 
to one as in other Contracts: But ſome Con- 
tracts by Words are void, as when there is a 
Defect in the Perſons, which may be where * 
Promiſer is a Lunatick, Infant, & c. When there 
is ſome Defect in the Thing promiſed, as where 
it cannot be in rerum Natura; when a diſhoneſt 
Action is promiſed; &c. Contracts by Words may 
be reduc'd to Writing for Memory-Sake ; and 
this gives a greater Strength and Confirmation 
to them. Inſt. lib. 3. | : 

There are alſo Contracts by Conſent, with- 
gut any thing done, or Stipulation of Words, 
Cc. which may be made amongſt Perſons ** 

ä * 
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by Letter or Meſſage. Conſent is requiſite in 
other Contracts, but here Conſent alone can 
finiſh it. Emptio venditio, Buying and Selling is a 
Contract by Conſent only, introduc'd by the 
Law of Nations. If. lib. 3. | | 
And Quaſi Contracts are Obligations, which 
_ ariſe amongſt Mankind, for the Good of the 
Publick, &c. without any previous Conſent or 
Agreement. 1 | Mr 


29. Of Covenants, by the Civil Law. 


A Covenant 'is an Agreement made by the 
Conſent of two or more to do, or not do ſome 
Act. And therefore a Promiſe to do a Thing, 
is not a Covenant, when it is the Act only of 
one Perſon. Dig. lib. 2. & c. | 

And a Covenant is either (Nudum paltum) a 
Nude Covenant, or a Contract. A Nude Cove- 
nant is that which is barely an Agreement, ha- 
ving no certain Name in Law, nor Cauſe nor 
Conſideration of its making. As when it is a- 
greed between two, that one ſhould give the 0- 
ther a Horſe, &. without mentioning any Re- 
compence. Co. lib. 4. 
© Theſe Covenants in general have their Effect 
by Plea and Exception only, and not by Acti- 
on; yet in two Caſes, the Civil Law allows of 
Actions upon a Nude Covenant. As in Caſes of 
Gifts, where if one ſays by Words of the preſent 
Time, I give you a hundred Crowns, by the 
Laws of Fuftinian, an Action may be brought 
for them; but if the Words ſignify a future Time, 
as I will give, Ge. no Action can enſue. And 
an Action may ariſe upon a Nude Covenant, 
which is added to a real Contract made upon a 


good and valuable Conſideration ; for — 
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he that ſells is bound of Courſe to warrant the 
Title to the Buyer, but he is not bound to give 
a Security to ſecure that Title; yet if it is a- 
greed in the very Act of making the Bargain, 
by Promiſe, that the Seller ſhould give Surety, 
this Agreement ſhal] be look d upon as part of 
the Bargain. Dig. lib. 2z. . 
The ſame Conſtructions are made upon Co- 
venants by the Civil Law, as upon Contracts. 


30. Of Corporations, &c. by the Civil Law. 


Corporations or Communities, are Civil Per- 
ſons, and have their Civil Capacities as one Bo- 
dy. They cannot be erected without the Per- 
miffion of the Prince. They may be efta- 
bliſhed either on Account of Religion, as Mo- 
naſteries; or for Government of Cities, Colleges, 
Trades, Cc. And may poſſeſs Eſtates, havin 
divers Privileges. Dig. lib. 3. 97. 

Where the major Part of any Corporation 
does act, it is underſtood to be the Act of every 
particular Member, provided the major Part 
conſiſts of two Parts in three: Therefore three 
Perſons at leaſt are requiſite to make a Corpo- 
ration, The Power of the Body incorporated, 
may be delegated to one Perſon to act for them, 
who is ſometimes call'd a Syndick ; and they muſt 
appear in all Cauſes whatſoever by ſdck 
Syndick, They may borrow Money by their 
Syndick ; but if he borrow more than he had Au- 
thority for, the Community is not anſwerable 
- it, unleſs the Money come to their Uſe. Dig. 

. Fo, | 

A Corporation may have a 'Common Cheſt, 
and a Common Seal. They may bring Actions 
in their own Name, and Actions may be brought 

againſt 
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againſt them. But a Corporation cannot as ſuch 


commit Crimes and Offences; for it is a Per- 


ſon in Notion and Fiction only. Therefore the 
Delinquents in the Corporation ought to be pu- 


niſhed; and not that which is 1ncorporeal and 
meerely a Right. Dig. lib. 3, 4, c. eit 
Every Body Politick or Corporate, by the Law 
of England, muſt commence either by Preſcrip- 
tion, by Letters Patents, or by Act of Parlia- 
ment. 


0 575 nge) 0 58 
31. Of Crimes and Puniſhmems, by the Civil 


A Crime is an Act committed againſt Law, 
and puniſhable by it. He that offends the Com- 
monwealth, is under an Obligation to yield Sa- 
tisſaction to it, and to every particular Perſon 
that will proſecute the Offender. And as Debts 
are diſcharged to private Perſons by Payment, 
ſoc Obligations to the Publick for diſturbing So- 
ciety,. are diſcharged when the Criminal under- 
* the Puniſhment affixed to the Crime. Dig. 
16. 50. | | . + 

Omiſſions are included in Crimes; and a 
Crime may be committed by Deſign or Neglect; 
but when it is by Neglect, the Puniſhment ought 
not to be ſo ſevere. It may be committed by 
giving Directions, and by commanding another 
to commit it, if the Event follows. Alſo by 


Afliſtance, either before or after the Fact, re- 


ceiving and concealing the Criminal, &c. But 
Infants, or Madmen, or thoſe that walk in their 
Sleep, cannot be guilty of an Offence, for they 
have no Deſign. Dig. lib. 48, &c. | ; 
All Crimes are either Capital or not Capital. 
Capital, when the Puniſhment is either * 
To ra 
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ral by Loſs of Life, Liberty, or Baniſnment; or 
not Capital, where the Puniſhment is either 
Corporal or Pecuniary; but not ſo as to ex- 
tend to Loſs of Life, or of Liberty, &c. Crimes 
are alſo ordinary and extraordinary ; publick or 
private. Publick Crimes, directly tend to the 
Prejudice of the Commonwealth, and are pu- 
niſhable by the Law at the Inſtance of any Ac- 
cuſer. Private Crimes directly hurt a private 
Perſon, for which a private Action may be 
brought at the Suit of the Party which ſuffered 
by it: But this is more properly called an Of- 
fence, or Treſpaſs. Iſt. lib. 4. By the Canon 
Law all Offences are of a publick Nature. 
It is as unreaſonable that one ſhould be pu- 
niſhed twice for the ſame Crime, as it is unjuſt 
that a Debt ſhould be twice paid, If a Criminal 
undergoes. a Puniſhment leſs than the Law di- 
res, yet if ſuch Puniſhment is inflicted as the 
Judge pronounced, the Criminal ought to be 
diſcharged ; for if the Sentence had been ſeve- 
rer than the Law required, it muſt have been 
obey'd; If a Criminal be acquitted, he cannot 
be accuſed again of the ſame Crime, though 
bo afterwards confeſs he is guilty. Dig. lib. 44. 
48. &c. | * ; 
Crimes ought not to go unpuniſhed : Tho” it 
is better that a Crime ſhould be unpuniſhed than 
an innocent Man ſuffer for it. An Endeavour 
to commit a Crime is not puniſhable. Crimes 
committed in Heat of Paſſion, or thro' Negli- 
gence, &c. are to be more mildly puniſh'd than 
Crimes committed with Deliberation. And 
Crimes long ago committed, are to be puniſh'd 
with leſs Severity than Crimes committed late- 
ly. He that commits an Offence by the Com- 
mand of his Superior, is more mildly to be = 
niſhed 
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niſhed than he that commands. The Ac 

may be puniſhed as ſeverely as the Principal, 
if he aſſiſted at the Time when the Crime was 
committed. Puniſhments ſhould over. ballance 
the Advantages that were made by the Crime; 
and they ought to be inflicted publickly for Ex- 
ample · Sake. Puniſhment of Crimes ought not 
to be encreaſed by Reaſon of any thing that 
happens afterwards. There ought to be ſeverer 
Puniſhment, when one offends Parents, Maſters, 
or Magiſtrates. The Place ought to be regard- 
ed, as whether the Crime be committed in the 
Temple, Market- place, &c. But in all Puniſhments 
a Judge ought not to affect Severity or Clemen- 
cy. Dig. lib. 9. 48 &c. IM 2827 9 
In criminal Caſes, the Proofs ought to be as 
Clear as the Sun at Noon-Day; eſpecially where 
the Life of a Man is in Queſtion. Co. lib. 4. 


32. Of Curators, and Tutors, by the Civil Law. 


A Curator is appointed to take care of the E- 
Rate of a Minor, and the Tutor takes care of his 
Perſon. Tutelage is either given by Laſt Will 
and Teſtament, or aflign'd by Law, appointed by 
Magiſtrates, &c. And Curators were regularly 
aflign'd by the Conſent of the Minors,at the Age 
of 14, till the Age of 25. An Appointment alſo 
of a Curator might be by the Magiſtrate, to 
ſome Perſons after full Age, ſuch as Madmen, 
Prodigals, deaf and dumb Perſons. Cc. In. lib. 

1. Dig. lib. 27. | | 
The Tutor and Curator muſt make Inventories 
of all the Eſtate of the Minor, ſubſcribed and 
atteſted by a Publick Notary and Witneſles. The 
Curator muſt take an Oath that he will be true 
and faithful in his Adminiſtcation ; and he muſt 
give 
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give Security to ſurrender up the Eſtate, when 
che Guardianſhip is determined; for which, all 
his Goods and Eſtate are tacitly engaged. Dig. 
lib. 42. Co. lib. 5. Nov. 72. Inſt. bib. 1. | 
The Tutor can give an 8 only, and 
the Curator a Conſent; ſo that a Tutor muſt be 
erſonally preſent in every Agreement of the 
. to give it Life; but the Conſent of the 
Curator either before or after is ſufficient, If. 
lib. 1. tit. 21. leg. 2. % | 
Curators may be afligned over the Eſtates of 
Debtors ; to the Eſtates of Perſons abſent on long 
Voyages ; and of Perſons dead without Heirs, 
Co 


33. Of Debtor and Creditor, by the Civil La. 


By a Tender and Offer of a Debt in Money 
numbered, if it be refuſed by the Creditor with - 
out Cauſe, it ſhall be look d upon as Payment: 
And upon ſuch Refuſal, the Money may be ſeal- 
ed up in a Bag, and depoſited with the Magi- 
ſtrate, and then. the Intereſt of the Money will 
be ſtopp'd, and the Debtor diſcharg'd. Co. lib. 8. 

Money of a different Coin, is to be eſteem'd 
as a Payment for the Money receivd; but a 
Creditor cannot be forc'd to receive a Part of 
his Debt only, unleſs he has covenanted to re- 
ceive it by Parts; and then if Principal and In- 
tereſt is due, the firſt Payment ſhall be plac'd 
— Diſcharge of the Intereſt. I,. lib. 3. Dig. 
6. 46. FP 3 

The Place of Payment is regularly the 
Houſe of the Creditor; and Payment may 
be made by a Stranger, without the Debtor, 
and the Creditor ſhall be oblig'd co receive 
it, A Debtor may delegate his Debtor to 

ane 
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Caſe he may 'refuſe it. | 
There are three Sorts of Creditors. Creditors 
upon Promiſe, wherein Priority of Obligation 
is not concern'd: Creditors upon ſimple Mort- 
gage, amongſt whom Prioricy of Time regu- 
larly gives the Right; and Creditors that are 
privileged, who have Preference over the whole 
Eſtate, before other Creditors (not upon Mort- 
gage) tho? prior in Time. Such is a Debt for 
Funeral - Charges, which ought to be allow'd 
according to the Quality of the Deceaſed, &. 
Architects and Workmen enjoy this Privilege, 
for their Materials and Work; Proprietors of 
Houſes or Lands over the Goods of their Te- 
nants upon the Eſtate for their Rent. &c. Co. lib. 
8. Dig. 11. 35. | 
He that hath the prior Title on a Mortgage 
may follow and recover the Poſſeſſion againſt 
all Men ; and the ſecond Creditor can receive 
nothing till the firſt is paid his principal Money, 
Intereſts and Coſts. The ſecond Creditor may 
buy off the firſt, and confirm or protect his own 
Title ; but the firſt is under no Neceflity to buy 


out the ſecond. Upon Payment of the — 
| | the 


the 
tion 
an A 
ther | 
Alloy 
the | 
Dig. 1 
0 
are 4 
Trad 
Day 
is ex 
with 
Proo 


All 
for D 
trary 
Good 
recei 
the 
Sales, 
the L 
and t. 
not fi 
are ſe 
Cred 
Debt: 
mong 
tor ſe 
equal 

In 
only, 
celt ; 


to be 


O Fr fv ry 


= WW I OW UW @Þ_ 


td the Civil Law. 289 
the Creditor and his Heirs are under an Obliga- 
tion to reſtore the Mortgage; and muſt give 
an Account of the Profits received. On the o- 
ther Hand, the Debtor muſt make the Creditor 
Allowance for neceſſary Expences laid out upon 
the Mortgage, as for Repairs on Houſes, &c. 
Dig. lib. 20. Co. lib. 4. | | We hen 

ooks of Accounts, being private Inſtruments, 
are an half Proof amongſt Merchants and 
Tradeſmen, of Debts contraced ; provided the 
Day of contracting, and the Nature of the Debt 
is expreſſed: And the Oath of the Merchaut, 
with his Book of Account, is eſteem'd to be full 
Proof againſt his Chapman. Dig. lib. 22. 


34. of Deceits, by the Civil | Law. 1 


All Perſons are to be anſwerable in all Caſes 
for Deceits; even altho' there ſhould be a con- 
trary Agreement. If Debtors paſs away their 
Goods or Eſtates to defraud Creditors, he that 
receives them ſhall be obliged to return them to 
the Creditors. And all fraudulent - Gifes, 
Sales, ec. ſhall be void. If a Payment is made by 
the Debtor to one Creditor of his whole Debt, 
and there remains nothing to pay others, this is 
not fraudulent: But if the Goods of the Debtor 
are ſeized by the Creditors, a Payment to one 
Creditor is void; or if the Payment be after a 
Debtor abſconds, it ſhall be equally divided a» 
mongſt the reſt of the Creditors; for the Deb- 
tor ſeems by abſconding, to have left his Eſtats 
equally amongſt them. Dig. lib. 42. 

ln Contracts to the Advantage of the Giver 
only, the Receiver is anſwerable only for De- 
ceit; as in Caſe of a Thing delivered to a Friend 
to be kept, &c. a a Contract is made oh 
| the 
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the Sake of the Receiver only, there Deceit 
and every Fault will affect; if the Contract is 
both for the Sake of the Giver and Receiver, 
there the Perſon guilty of Decait or Fraud muſt 
bear the Blame and Damages, as in ſelling, letting 
to Hice, &c. When Deceit is the Cauſe of the 
Contract, it is void. Dig. lib. 13 50. 

Ftauds and Deceits were very common a- 
mongſt the Romans, becauſe they often made Con- 
ttacts without Writing; and even a Mortgage 
could be made by verbal Agreement. 


35. Of Defamation, by the Civil Law. 


If one ſhall call another Murtherer or Thief, 
call upon him aloud to pay his Debts, &c. re- 
proach him with the Defects of his Body, C. 
theſe are Defamatory : And a Deſign to injure 
maybe preſumed from the Nature of Words; 
therefore the Defendant muſt prove that he 
had no ill Intention; but if Words are indiffe- 
rent, the Plantiff muſt prove the Intention of 
doing an Injury. Dig. lib. 47. po. 

Words ſpoken obliquely have alfo a Force, as 
ſor a Man to ſay, I am no Thief, when he means 
that you are one: And likewiſe Words ſpoken 
with a Preface of Excuſe, as, Begging your Par- 
dom, you are a Liar, &c. It matters not whether 
he that reports the Scandal was the firſt Author, 
or not; tho' ſometimes the talkative Humour of 
a Perſon may be excus'd, if he produces the 
Author. Co lib. 9. | 

As to defamatory Libels, he is guilty of 2 
Crime, who either dictates, writes, tranſcribes, 
publiſhes or fells the Libel ; or if he finds it and 
ſhews it to others, if one be occaſionally ſcan- 
daliz'd in a Letter, or other Writing, in Verle 
6477 — or 
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or Proſe, he hath an Action: For the Credit 
and Reputation of Men obe to fall by the 

y. Abuſive Pictures, 
Statues, Inſcriptions, & cc. are reducible to this 
Head. Co. lib. 9. Dig. lib. 47. 

Authors of Libels are to be puniſhed, whe- 
ther their Names are expoſed or not. And the 
Puniſhment of the Author or Publiſher of an 
infamous Libel (if it objected a capital Crime to 
any one) was Death: But if it brought no one's 
Life in Danger, but the Reputation only, the 
Offender was made incapable to be a Witneſs 
or to make a Will, &c. Dig. lib. 47. By our 
Laws, the Puniſhment is Fine, Pillory, &c. 


See Injury, Damages, &c. | 
36. Delivery, or Tradition, by the Civil Law, _ 


By Tradition, or Delivery, Things may be ac- 
quird by the Law of Nations, or natural Right; 
and Delivery is two-fold, true or feigned. A 
true Delivery is when a moveable Thing is gi- 
ven by the Hand of another; or if the Thing be 
immoyeable, where one is brought into the Poſ- 
ſeſſion of it. A feigned Delivery takes Effect 
by the Intention and Sufferance of the Owner ; 
and this is neceſſary in the paſſing of Incorpo- 
real Eſtates, which cannot be really and truly 
delivered: Thus the Delivery of a Deed may 
be interpreted to be the Delivery of the Thing it 
lelf, &*c. Inft. lib. 2. Dig. lib. 41. | 

TheDelivery of the Keys of a Granary orCel- 
lar toaBuyer,is eſteem'd the Delivery of the Corn 
or Wine in it: But if there is no Cauſe or Con- 
ſderation of the Delivery, the Delivery of the 
Keys will imply a Truſt and Cuſtody only. = 

2 e- 
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Delivery of the Poſſeſſion of Lands in View and 
at a Diſtance by Words only to a Purchaſer, is 
a good Delivery: And the marking of Timber 
by a Buyer, with the Conſent of him that ſells 
it; che placing of an Overſeer by the Buyer, 
upon Goods which cannot be prefently remo. 
ved, & are effectual without any ſolemn Deli- 
very. Fuſt. Inſt lib. 2. Dig. lib. 18. 41. 

There muſt be a Confideration in theſe Delive- 
ries: Selling is a good Cauſe of Delivery; but 
upon bare Delivery, the Property of the Thing 
does not pals to the Buyer; becauſe it is necel- 
fary there ſhould be alſo a Price for it, or a 


Promiſe of Payment made and accepted; other- | 


wiſe the Thing ſo delivered may be recalled, 
Inſt. lib. 2. 

Delivery is applicable to all Contracts, for by 
Contracts Things are due; but the Property is 
alter'd by Delivery. And if Delivery is not at 
the Time appointed, the Damages occaſion'd dby 
the Delay, muſt be paid; viz. thoſe Damages that 
followed naturally from the Delay; not thoſe 


= happened by extraordinary Events. Dig. 
ib. 19. 


37. Of Depoſitums, by the Civil Law, 


A D-poſitum is a Contract of the Law of Nati- 
ons, by which a Thing is committed to the Cu- 
ſtody of another to be kept without Rewadd, 
and returnable when he that depoſits the Thing 
ſhall demand it. Dig. 5b. 16. wot. 

It the Thing depoſited belong to many Per- 
| ſons, ic ought not to be delivered but when all 
the Parties are met together to receive it; un- 
leſs it may be divided, and then each one may 
receive his Part. But a Depoſitary is not _— 

- oblig 
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oblig d to return it to him that depoſits it, if he 
be not the real Maſter: For if a Thief leaves a 
Thing ſtolen, in the Cuſtody of a Man, he is 
under no natural or civil © Obligation to reſtore 
it to him; but he ought to keep it ſafe till the 
Title of it is determin'd. Dig. lib. 16. Co. lib. 4. 
Natural Juſtice obliges a Depoſitary to Fide- 
lity and Care; and he ought co return the prin- 
cipal Thing depoſited, wich the mean Profits 
which have accrued ſince it hath been in his 
Cuſtody. If any Thing is'dEpoſited in a Ca- 
binet under Lock and Key, the Depoſitary is 
only bound to return the rer lock'd as he 
receiv'd it: But if he is inform'd of Parti- 
culars contain'd in it, he 1s accountable for every 
Particular: He that uſes the Thing depoſited is 
guilty of Theft. Dig. lib. 16. Inft, lib. r. 


by Theſe O_o ce generally where Own- 
i ers of Goods leave them in the Hands of Friends 
at on Account of Journeys, Fire, War, Tumults, 
by &c. which often happen without expreſs Agree- 
at ment. Alſo a c may be when a Wa- 
FA ger is put into the Hands of à third Perſon up- 


on Agreement to play for Money, or to do any 
Act, as Running, Wreſtling, Ce. but playin 

for Money, (unleſs by rich Perſons for mafl 
Sums) was not allow'd; and the Exerciſes were 
tobe Trials of Strength, or of Uſe in War,&c. 


ti- Dig. lib. 11. Co. lib. 3. 

u- ; | | 

d, 38. Of Derelictt, by the Civil Law. 
ng | 


Derelicts are Things wilfully thrown away, 


- and abandoned; which by the Law of Natiops 
all belong to the Perſons that find them. And im- 
n- moveable Things, as well as Moveables, may be 
ay Derelicts; as when a Man quits the Poſſeſſion 
55 U 3 of 
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of his Ground, with, an Intention that it ſhould bein 
not be reckon'd a Part of his Eſtate, it returns rem 
then to its former Condition; has no Poſſeſſor, Ten 
and by natural. Reaſon, is ſubject to the firſt Oc. Hou 
cupant. Inft. lib. 2. Dig, lib. 4. Ren 
Things loſt by Negligence, or Chance, are V 
not to be eſteem'd as Derelicts: The Finder take 


muſt give publick Notice of what he hach taken or a 


up; and if no Owner appears, a poor Man may the 
retain them as ſent by Providence; but a rich ſuck 
Man is to beſtow. them in charitable Uſes. Di. Det 
lib. 47+. | K 5 « J =. 234.4 1568. | Ta: 
Alſo Things thrown away upon Neceſſity are 
not Derelicts, as Goods out of a Ship. in a Tem. 
peſt, &. And if any Perſon ſeizes them on the 
Sea, or where they are drove. to Shoar, with 1 
an Intention to retain them, he is guilty of this 
Theft, and may be puniſh'd with Confiſcation of by 
Goods. Inſt. lib. 2. tit. 1. leg 48. - 
| : 8 re 
39. Of Difreſs for Rent, &c. by the Civil Law. ſen 
| 5 n ma 
If a Tenant abſconds, or ceaſes to pay his tie 
Rent for two Years, the Landlord may break ely 
open the Doors of his Houſe, and. ſecure his Di 
Goods for the Rent behind; for what is found aw 
upon the Premiſes is a Security for it; and he 
is allow'd to bring his Action beſore the Day of vo 
Payment, if his Tenant abſconds. Dig. bb, = 
19. 20. - | 
If a:Tenant hath failed to pay his Rent for two th 
whole Years, or if he keeps a diſorderly Fami- m 
ly in his. Houſe, by entertaining . lewd Women, te 
Thieves. e. ſuch Tenant may doch harg'd be- Ot 
fore the Expiration of the Term. If the Land- tk 


lord find his Houſe neceſſary ſor his own Fami- 
'1y, which he did not foreſee, (ſuch Wen | 
F CC eing 


being tacitely excepted in all Terms) he may x 


remove the Tenant: He may allo remove the 
Tenant for a Time, to make Repairs ro his 
Houſe, making a proportionable Abatement of 
Rent. Dig lib. 19. Co. lib. 4. 


When Rent is behind, Diſtreſſes may not be 


taken of Oxen of the Plough, Carts, Ploughs, 
or any other Inſtruments of Husbandry, when 
the Landlord may have other Goods: Por by 
ſuch Acts the Publick Benefit is prejudic d, and the 
Debtor render'd uncapable of pay ing the publick 
Taxes. Co. lib. 8. | of HET 


40. Of Divorce, by the Civil Law. 


By Divorce the Marriage-Knot is unty'd.;arid 
this is done by the Conſent of both Parties, or 
by the A& of one only. By the Law of 
the Twelve Tables, the Martiage might be de- 
ſtroyed by a mutual Conſent, as a mutual Con- 
ſent at firſt made it. But by the Laws of Fuſfti- 
nian, it was only permitted where both Par- 
ties agreed to ſeparate, that they might live fin- 
gly upon the ſcore of Chaſtity only. Co. hb. 5. 


Dig. lib. 48. Nov. 117. The Canons have taken 


away this Liberty. | is 
Impotency, Adultery, &. are Cauſes of Di- 
vorce: And a Marriage may be deſtroy'd where 
there is irreconcileable Hatred; intollerable 
Cruelty ; a Deſign of Murther ; when the Wife 
thro' Wantonneſs ſhall waſh and bath naked a- 
mongſt Men ; the Husband become Pandar and 
tempt his Wife to Lewdneſs' for Gain ; when 
one Party ſhall unjuſtly live apart from the o- 
the, Cc. Co. lib. 5. tit. 17. leg. 8, Nov. 117. 
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0 In Divorces, the Children are to be brought 
up with the innocent Party, bur at the Charges 
ol the Nocent. R 10] 


4. Of Dower, &c. by the Civil Law. 


Dos (Dower) by the Civil Law, is the Mar. 
riage Portion of the Wife, viz. That Eſtate 
which is brought by the Wife, or given em 
other Perſon for her, to the Hysband to ſupport 
the Charge of a married Life. This may be 
given before or after the Marriage; and the Fa. 
ther it is ſaid may be oblig'd by the Magiſtrate 


to give a Portion with his Daughter, according 


to his Eſtate and Ability. Co. lib. 5. Dig. lib. 23. 
The Woman is not conſtrain'd to bring her 
whole Subſtance as a Portion to her Husband; 
ſhe may retain part of her Goods, which are 
then call'd, Paraphernalia ; and in theſe the Huſl- 
band has no Intereſt, for ſhe may diſpoſe of 
them without her Husband, and bring Actions 
in her own Name, &c. Dig. lib. 23. ( Dower by 
the Law of England is a Proviſion for the Wife, 
out of the Husband's Lands after his Deceaſe; 
and Parapbernalia is only the Woman's wear- 
ing. Apparel, Jewels, &c. ſuitable to the Qua- 
lity of her Husband.) Ds mo 

In Gifts made as Jointures for the Wife, there 
is a Condition annexed, That as the Portion is 
to remain with the Husband, ſo theſe ſhall re- 
main with the Wife; yet ſhe has not the grow- 
ing Intereſts or Profits, as the Husband has of 
her Portion ; for he alone is to undergo the ex- 
traordinary Charge, which the Marriage does 
bring wich it. The Intereſt chat the Wife hath 
in this Gift, is no further than to keep it as 2 


the 


Security that her Portion ſhall be return'd, if 
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che Marriage is diſſolv'd Dig. lib. 23. Co. lib 5. 
Vide Jointures. 5 28 Yar" 


42. Of Drunkenneſs, by the Civil Law. 
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A Drunken Fit may extenuate or excuſe a Ver- 
bal Injury, if the Offender does not getDrunk on 
Purpoſe ; and in caſe he is not ſenſible of his abu- 
five Temper under that Diſorder. So a violent 
and juſt Paſſion may excuſe or extenuace the 
Fact, if the Party repents when he is cool. Dig. 
13. 24, 49. 91 | ; 

But — Crimes of Commiſſion, the Acts of 


Men Drunk, &. being voluntary, will not 


be excuſed; and they themſelves are the 


Cauſe of their own Misfortunes: But in ſome 


Caſes, if the Circumſtances of the Fact will al- 
low-it, a milder Puniſhment may be inflicted. 
Dig. lib. 8. . e 
If Perſons are married when they are Drunk, 
whereby they are wholly bereav'd of their Senſes, 
in ſuch Caſe the Marriage is void. Co. lib. 7. 


43; of Earneft given in Buying and Selling. , 


Earneſt in Buying and Selling is only given as 
a Token or Proof of the Contract, and ought . 
to be return'd again after the Price is paid, or 
elſe it dught to be made Part of the Price. But 
if the Buyer gives ſomething in Earneſt that he 
will hereafter be a Chapman, he may with the 
Loſs of his Earneſt refuſe to perſect the Agree- 
ment; the Seller may likewiſe do this with the 


Lofs of twice the Value of it. Dig. lib. 18. 


If a Man departs from a Contract of Marriage 
with a Woman, he loſes the Earneſt which was 


given to the Woman; and if the Woman — rs 
a 
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ſhall return the Earneſt, which is receiv'd two. 

fold. Dig. lib. 23. | 
Earneſt given confirms Contracts by the 

Laws of England. 


44. Of Equity, by the Civil Law. 


Equity, as I have already obſerv'd, is the Cor. 
rection of a Law which is too Univerſal. Dig lib. 1. 
And as all — cannot be fore> 
ſeen, this happens of Neceſſity. It is a Law 
that you ſhould reſtore to every Man what is his 
own : but this Law does not extend to the Caſe 
of a Madman, when he deſires that his Sword or 
Money ſhould be reſtored to him. A Man by 
Will directs that if his Wife big with Child ſhall 
bring forth a Son, the Son ſhall have two Thirds 
of his Eſtate, and the Wife the other Third: But 
if his Wife hath a Daughter born, the Daugh- 
ter ſhall have one third Part, and the Wife the 
other two Parts. In this Caſe, if both a Son and 
a Daughter are born, the Teſtament is vetd for 
the Incertainty of it: But by Equity the Eſtate 
ſhall be divided into ſeven Parts, whereof the 
Son ſhall have four, the Wife two, and the 
Daughter one Part. Dig. lib. x. 28. ä 
A Father and Son are ſlain in the Wars, and 
the Mother of the Son claims Succeflion in his 
Goods, ſuppoſing him for ſome Time to have 
ſurvived his Father. The Kindred of the Fa- 
ther contend , that the Father ſurvived the Son; 
ic is moſt equitable , and according to the Order 
of Nature, to adjudge the Father to have died 
firſt. Dig. lib. 34. h 
Equity ſignifies properly a particular Interpre- 


tation by way of tacit Exception from a Law, 


rather 


= 
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rather than the Interpretation of it in its general 
Signification. e | 


45 . Of Error, Miſtakes, &c. by the Civil Law. © 


Error or Miſtake in the Body of a Thing ſold, 
as when one Thing is pretended to be fold, and 
another is intended to be bought, as Braſs inſtead 
of Gold, &. renders the Bargain void; but 
it is otherwiſe if the Error is in the Quality or 
Goodneſs of it, or in Part of it 2 lib. 18. 

An Error in the proper Name or Surname of a 
Legatary does not make the Legacy void, if it 
can be undetſtood what Perſon was intended. 
He that delivers a Thing by Miſtake, may recal 
ic; unleſs he does it knowingly, in which Caſe 
it will amount to a Gift. Dig. lib. 50. tit. 10. 
leg. 53. | | 

11 K Man commits a Crime by Miſtake, and 
there was a Neglect or ill Intention at firſt that 
accompanied the Action, the Criminal muſt be 
anſwerable for all the ill Effects that follow it. 
Dig. lib. 18. | 

fa Man marries one Perſon for another by 
Miſtake, the Marriage is void: But a Miſtake 
in the Quality of the Perſon, or in her Fortune, 
will avail nothing; for it will be imputed to 
your Neglect, that you did not make better En- 
quiry. And if a Man marry a Strumpet inſtead 
of a Virgin, there is no Relief. Dig. lib. 50. 


46. Of Eſpouſals, Marriage, 8c. by the Civil Law. 


Eſpouſals precede Marriage, being a Con- 
tract of Marriage de futuro. This Contract is 
effected by Conſent, and made in ſuch Words as 
theſe are the like; I will take Thee co Wife, I 
a will 
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will take Thee to Husband. Or it may be by 
Words of the preſent Time, as I Titius take Thee 
Sempronia to Wife, &c. which is the ſame with 
Marriage. Dig. lib. 23. \ 1 
Marriage is a Conjunction of Man and Wo— 
man in a conſtant Society of Living. And thoſe 
are forbidden to marry that are too near of Kin; 
which if it is in a right Line, the Prohibition 
is in Inſinitum. In the collateral Line, Uncle 
and. Niece, Aunt and Nephew are prohibited. 
Brothers and Siſters, tho not by the ſame Fa- 
ther or Mother, are forbidden to marry. Cou- 
ſin-Germans in the fourth Degree are allow'd to 
marry; and a Husband's Brother may marry his 
Wife's Siſter, Oc. but thoſe that are in the Place 
of Parents and Children, as a Father. in- law and 
Daughter. in- law; or in the Place of Brother and 
Siſter, as the Wife and the Husband's Brother, 
may not be joined, for their Marriages are in- 
ceſtuous. If. lib. 1. Dig. lib. 23. | 


The Civil Law forbids Marriage of a Godſa- | 


ther with "his God-daughter; a Guardian with 
his Minor; a Chriſtian and a Jew ; a Senator 
and a mean Perſon ; and a Man of ſixty Years 
of Age might not marry a Woman of fifty. But 
theſe two laſt Prohibitions are taken away. 
If there is a Defect of Mind, as ia Infants, or 
Madmen ; where there is a Defect in Body, as if 
the Man is caſtrated or frigid, or the Woman 
unfit for Procreation, Matrimony is forbidden 
till theſe Defects are removed. And if there is 
any Force, Fear, Madneſs, &c. where Perſons 
Are married, the Marriage is void. Co. lib. 5. 
Dig. lib. 23, Cc. OG! 
A ſecond Marriage in Man or Woman is con- 
demned, tho? not abſolutely forbidden. The 
Prohibition is for the ſake of the Children in = 
r 
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firſt Marriage, which the Law ſuppoſes may be 
injured by the ſecond Marriage. A Woman is 
forbidden to marry within the Year of her Huſ- 
dand's Death, becauſe of the Uncertainty to 
which Husband the Iſſue may belong. Dig 
lib. 59. 

"Mecchnoiny is contracted by Conſent only, 
without carnal Knowledge ; and there muſt be 
the Conſent of the Perſons contracting, and of 
the Parents: Unleſs this Conſent is added, it is 
accounted no Marriage, and the Children are to 
be reputed Illegitimate. Dig. lib. 1. Proof of 
Marriage may be by Witneſſes preſent at the So- 
lemnization ; by Cohabitation of the Parties; 
publick Fame, Cc. Co. lib. 5. | 
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47. Of Exceptions, by the Civil Law. 


An Exception or Plea, is a Bar to the Action: 
And it is either Dilatory or Peremptory. Dila- 
tory Exceptions bar the Action for a Time; as 
an Exception of a Promiſe not to ſue for a Debt 
till ſuch a Day; that a Proctor has no Authori- 
ty to ſue, &c. and theſe Exceptions are to be 
propos d regularly before Suit is conteſted, or If. 
ſue joined. Dig. lib. 44. | 

Peremptory Exceptions are thoſe that bar and 
exclude the Action for ever. As a Plea of Force 
and Fear, of Error or Deceit, or of a Payment 
and Releaſe, a former Judgment and Recovery, 
Ce. Dig. lib. 44. 

Peremptory Exceptions may be pleaded at any 
Time before Sentence. Co. lib. 8. 


I | 48. Of 
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48. Of Exchange, by the Civil Law. 


Exchange is 2 Contract, in which one Thing 
is given for another, as one Sum of Money for 


another, Corn for Wine, &c. and is not perfected 


by Conſent only, but by actual Exchange. It is 
olderthaa Buying and Selling,which is Money for 
Goods; bur there is an Affinity in their Natures, 
as to Delivery, Warranty, &. cho' in Exchange 
you cannot diſcover who is the Seller or Buyer, 
or what is the Price, &. Inſt. lib. 3. Dig. lib. 
18, 19. | 5 

There are three Perſons diſtinguiſhed in Let- 
ters of Exchange; he that has occaſion to remit 
the Money; the Perſon that receives it, and un- 
dertakes to remit it; and he that engages ro de- 
liver it at the Place, viz. the Correſpondent of 
the Banker ; and there may be a fourth Perſon, 
Viz, he to whom the Order is aſſign'd. The 
firſt Perſon is call'd the Drawer, the ſecond the 
Endorſer, the third the Acceptor, the fourth the 
Aſſignee. 


Letters of Exchange have nothing of the Na- 


ture of Contracts of Exchange, tho? they bear 
the ſame Name: They are a Commiſſion, and 
he to whom the Order is given ſeems to act by 
Commiſſion and Authority. 


49. Of the Exchequer, by the Civil Law. 


Things newly annexed, or daily ariſing to the 
Exchequer, are Forfeitures, Fines, Eſcheats, &c. 
after Creditors are paid their juſt Debts ; for thoſe 
which remain afrer Debts paid are only the 
Goods of any Man. Theſe may be alienated by 
the Prince as his own private Money _ - 
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hath by Succeſſion, Legacy, Gift, &c. Dig. lib. 


Co. lib. 10. | 
Confiſcation of Goods and Eſtate is incident 


to all capital Puniſhments: This is a Forfeiture to 


the Exchequer; but in Crimes under High Trea- 
fon, Fuſtinian ordered that there ſhould be no 
Forfeiture if there were any Deſcendants or Af 
cendants in the firſt, ſecond, or third Degree: 
The Wife alſo was to have her Portion out of the 
Eſtate of the Criminal ; but if the Criminal 
was condemned for; Treaſon, all his Eſtate was 
forfeited to the Fiſcw or Exchequer, except the 
Wife's Portion. Dig. lib. 48. Nov. 117, 134- 

By four Years Poſſeſſion, the Exchequer is ſe- 
cure againſt all Claims, and by four Years Poſ- 
ſeflion it is barr'd to ſeize forfeited Goods. If the 
Exchequer ſells, or gives to a private Perſon, 
Goods, &c. his Title upon the meer Delivery is un- 
queſtionable; but an injured Perſon thereby has 
his Remedy againſt the Exchequer, if he ſues in 
Time. This extends to the Emperor's Patrimo- 
nial and Private Eſtate. Co. lib. 7. 

The Exchequer ſucceeds to an Eſtate for want 
of Heir; the Exchequer muſt pay the Credi- 
tors: And if the deceas'd Perſon died a Member 
of any Company or College, that ſhall ſucceed 
before the Exchequer. Co. lib. 10. Dig. lib. 4g. 

The Exchequer hath no Privilege in caſe of a 
Mortgage amongſt Creditors, but claims only in 
Order, unleſs it be of an Eſtate in Goods, or an 
Eſtate acquir'd by the Debtor after the Obligati- 
on enter'd into : But when there is no Mortgage, 
the Exchequer has Preference. Co. lib. 7, Dig. 


ib. 49. 


50. Of 
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| 50. Of Executions, by the Civil Law. 


Execution is a judicial Act, whereby the Per- 
ſon Condemn'd is oblig'd to ſurrender the Thing 
adjudg'd by the Sentence. If the Execution is 
upon a real Action, the Thing ſued for is either 
taken by Military Execution, or the Perſon is 
put into Poſſeſſion. If upon a perſonal Action, 
it is made by Diſtreſs of Goods, &c. or putting 

the Perſon in Poſſeſſion of all the Eſtate to pay 
himſelf. Co. lib. 7. Dig. lib. 42. | 

Upon an Execution in a Perſonal Action for 
Debt or Damages, firſt the moveable Goods are 
to be taken (except Tools of Husbandry, Oxen 
of the Plough, Tools of Workmen, Clothes 
and Bedding, Cc. if the Execution may be ſatiſ- 
fied ſome other Way) then the immoveab'e E- 
ſtate may be ſeiz d, Debts, &c. and laſt of all 
the Perſon of the Debtor may be Impriſon'd. 
And when the Debtor is impriſon'd, if he yields 
up all his Eſtate into the Hands of his Creditors 
to be ſold, his Body ought to be diſcharg'd from 
Confinement, Servitude. &c. Co. lib. 8. 

But this Liberty is not allow'd to prodigal Bank- 

rupts; only thoſe Perſons who have been ruined by 
Fire, Shipwreck, or other inevitable Misfortunes. 
And if theſe will ſwear that they are not able to 
pay their Debts, they ſhall be ſuffered to 
trade on without yielding up their Goods to their 
Creditors. And if all the Goods are but juſt 
enough to diſcharge the Debt, the Debtor muſt 
be allow'd ſufficient to maintain and ſupport him- 
Nov. 135. | | 

But in theſe Caſes the Debtor is not diſcharg'd, 
the Execution is only ſuſpended *till he arrives 


to a more plentiful Fortune. Executions cannot 
be 


to the Civil Law. 303 


be ſtopp'd by putting in Bail, & c. unleſs upon 
ſome extraordinary Reaſons; for that Allowance 
would create a new Action. Co. Ab 5. Dig. lib. 42. 


Execution in Criminal Caſes. 


When any Perſon is to be executed, his wear- 
ing Apparel and Money in his Pockets (not ex- 
ceeding five Crowns) are to be diſtributed 
amongſt the Soldiers. After the Execution is 
over, the Body of the Criminal is not to be bu- 
ried, unleſs by Licence from the Prince; which 
ſometimes the Prince will not grant, but orders 
the Body to be hung on a Gibbet to the Terror 
of others. And ſometimes he granteth the Bo- 
dy to Phyſicians to be anatomiz d. Dig. lib. 48. 

The Execution is to be preſently ; or with- 
in thirty Days. And Women, while with 
Child, muſt not be put to Death till the Delive- 
ry; for the Infant in the Womb is innocent. 


Co. lib. 9. : . — 
51, Of Falſhood, Torgen, 8c. iy the Civil Law. 


Falſhood is a fraudulent Suppreſſion or Imita- 
tion of Truth, to the Prejudice of another. 
And to the Commiſlion of this Crime, three 
Things are requiſite, viz. Corruption of Truth, 
Deceit, and Damage. Ine. lib. 4. tit. 18, ſect. 7. 

Falſhood may be committed in many Inſtances. 
By bare Conſent, where a Man ſells the ſame 
Thing to two Perſons, &. By Words, when a 
Witneſs knowingly bears falſe Witneſs againſt 
another: By Writing, as in Forgery, or ſigning 
falſe Inſtruments, concealing or altering any 
Writing, &c. And by Fact, as when a Perſon re- 

S774 Os preſents 
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ents another, aſſumes another's Coat of Arms; 


uſes falſe Weights and Meaſures, & Dig. lib. 48. 


This Crime is ſometimes puniſhed by Baniſh- 
ment; and ſometimes Death, or a leis Puniſh. 
ment. Where there is no proper Puniſhment af. 
ſigned, it may be puniſh'd arbitrarily at the Di. 
cretion of the Court. 1 


52. Of Families, by the Civil Law. 


The Word Family, by the Civil Law, is taken 


for a certain Body of Perſons of Kin to each 
other. He that is the Head and Chief of the 
Houſe is call'd Pater. familias. 


3 Pater- familias eſt qui in Domo Dominium babet 


And the Family includes the whole Kindred, 
whether of the ſame Houſe or not. Dig. lib. 50. 
tit. 16. leg. 195, &C. | 
The kindred are either by the right Line or 
the collateral Line ; the right Line is of Parents 
and their Children, aſcending and deſcending; 
and the collateral Line is between Brothers and 
Siſters, and the reſt of the Kindred. To know 
how any Perſon is of Kin, you muſt aſcend to 
the Stock from whence both Parties ſprung, and 
then deſcend collaterally to find out the Degrees. 
Dig. lib. 58. ED 
The Kinſman on the Father's Side is call'd . 
natus, and Cognatus by the Mother's. In the old 
Law, the Agnati excluded the Kindred on the 
Mother's Side from inheriting the Eſtate ; but 
this was alter d by Juſtinian, who made a Law 
that both Degrees ſhould have equal Right; 
and the neareſt of Kin indifferently to be pre- 
ferred. By Marriage of Husband and Wife, both 
1 Families 


Wat, hs 


to the Civil Law. 30 


Families are brought to a certain Point, ad m, 


from whence we derive Aſſinity. Nov. 118. 


53. of Fiction, of Law, and their Force, &c. EF 


A Fiction is a appel of Law, that ſome- 
thing really is which is not. An Infant in the 
Womb is ſometimes eſteem'd in Law to be born, 
for his Benefit in relation to his Portion, Lega- 
cy, Ce. When a Man acts by another he is 
ſuppos d to act himſelf; and Fiction will not ad- 
mit of Proof to the contrary: He that died 

loriouſly in Battel, is ſuppos'd always to live to 
ome Purpoſe: And tho the Nature of Things 
cannot be changed by à Fiction, yet the Effect 
may, and be applied as the Law thinks reaſon- 
able. Dig. lib. 1. | | 

By a Fiction of Law, a Priſoner taken in Time 


of War, if he be freed from his Captivity, he is 


preſum'd to have been always at Liberty. And 
if he die while he is a Priſoner of War, he is 
ſuppos d to have died at Rome the very Moment 
- which he was firſt taken Priſoner. Dig. 
at, [1 

Our common Lawyers feign that a Ship ar: - 
rivd in Cheapſide, Tſlington, 8c. to draw the 
Cognizance of the Cauſe from the Admiralty, 
which is govern'd in Part by the Civil Law; bur 
the Civilians do not allow this Fiction. 


54. Of Force, by the Civil Law. 
| a 1 


Force controlls and impoles a Neceſſity upon 
the Will; and is either publick or private. Pub- 
ck, is Force with Arms, as Swords, Clubs, 
Stones, and every Thing which may be inſtru- 
mental in wounding = beating: And Private, is 
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unmarried Man lies with an unmarried Woman, 


the beſt regulated Commonwealths-puniſh it with 


tion of the Judge. The Diſtinction of Families is 
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2 Force where Perſons call a Multitude together 
to do ſome illegal act by Force on a private 
Account. Dig. lib. 48. ; | 
Thoſe who keep Arms in their Houſes, and 
make uſe of them otherwiſe than upon Journeys, 
Cc. Thoſe who raiſe Multitudes in Arms to 
break the publick Peace, &c. are guilty of pub. 
lick Force, and to be puniſh'd by Deportation or 
Baniſhment; and ſometimes with Death. Private 
Force is puniſh'd by: Confiſcation of the third 
Part of the Eſtate of the Criminal. Lid. 
Force will make Contracts void : But upon ur. 
gent Occaſions Husbandmen may be forced to 
bring their Corn to the publick Markets. Co. lib, 4. 
A Man may not enter into Lands by Force, to 
which he thinks he hath a Right, &. Inst. lib. 4. 


55: Of Fornication, by the Civil Law. 
Fornication is a Crime committed, where an 


who is a profeſſed Whore ; for which the Civil 
Law inflits no Puniſhment. Dig. lib. 48. 
The Divine Law hath forbidden this Sin and 


Whipping, Penance, or according to the Diſcre- 


confounded by this Crime ; and Propagation 
hindred, &c. | e 
Bawds and Whores are to be expell'd out of 
Cities, by the ſame Reaſon as debauching Chil- 
dren, Servants, &c. is puniſhable. Nov. 14. 


56. Of Gifts, by the Civil Law. 


A proper Gift, is when one out of mere Li. 


berality beſtows any Thing upon another. 2 
1 the 
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the Perfection of a Gift, the Conſent of the Gi- 
ver, and of him to whom the Gift is made, is re- 
quiſite: But a bare Conſent before Deliver) 
will be ſufficient. Before the Gift is 3 
the Giver may recall it; and if the Perſon to 
whom the Gift is made dies before Acceptance, 
his Heir cannot conſent, where the Gift is Per- 
ſonal; for there muſt be an Union of Conſent. 
And both Parties may act by Proxy or by Let- 
ter. Dig. lib. 39- Wan 
What is once delivered as a Gift cannot after- 
wards be recovered as a Debt. If the Gift ex- 
ceeds the Value of 500 Crowns, it muſt be pub- 
lickly regiſter'd, that Men may not pretend 
Gifts to defraud their Creditors, If the Gift is 
made of the whole Eſtate, the Creditors may 
revoke it, and diſcharge their Debts. Old doat- 
ing Perſons, Madmen, Prodigals, Minors, Per- 
ſons Deaf and Dumb by Nature, have not Ca- 
pacity to make Gifts; and a Husband may not 
make a Gift to his Wife, nor a Wife to her Huſ- 
band; for the one through too much Fondneſs 
might be impoveriſh'd, and the Denial of ſuch 
Gifts, were they allow'd, might occaſion Diſ- 
contents and Divorces. Co. Lib. 2, Dig. lib. 42. 
Husband and Wife are incapable to receive 
from each other; alſo no one can give to him- 
ſelf; nor a Father to his Son under his Power; 
for whatever he gains upon the Father's Stock, 
it is for the Pather's Uſe; and by the Roman 
Law they are but one Perſon. Things Sacred 
or appointed for publick Uſe, and that which 
belongs to another may not be given: nor can 
all the Goods preſent and to come of any Perſon 
be given away, unleſs it be in ſome ſpecial Caſes, 


Dig. lib. 24. Co. lib. 8. 
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If there is a Capacity in the Giver, Receiver, 


able and immoveable, corporeal, and inco 


thoſe made upon good Cauſe or upon Condition, 


and in the Things to be given, all Things move. 


real, may be transferred by Gift. And theſe 
Gifts, when once perfected, are irrevocable: 
unleſs it be for Ingratitude againſt the Giver. ] 
the Giver afterwards have Children, and the Gift 
be of the greateſt Part of his Eſtate; If the 
Brother is not left that Share which the Law al. 
lots him, &c. in which Caſes the Gift is revo. 
cable. Co. lib. 8, &c. ] 

Theſe Revocations only take Place upon Gifts 
that proceed purely from Liberality, and not to 


which indeed are not properly Gifts. Gifts made 
upon Proſpet of Death, may be revok'd 
at any Time before Death. There is no War- 
ranty in theſe Gifts. Gifts are not favour'd in 
Law, being too often the Means of Corruption, 
or the Effects of Prodigality : The Preſumpti- 
on is againſt them; otherwiſe diſhoneſt Gifts 
upon lewd Women for the Uſe of their Bodies, 
are not void. By the Conſtitution of Antoninw, 
the Soldiers were allow'd to recall their Preſents, 
which thro? Flattery their Concubines had ob- 
tained from them; but this does not extend to 
Cs made to common Women. Dig. lib. 39, 
Co 


57. Of Guardians, &c, by the Civil Law. 


The Office of a Guardian is of a publick Na- 
ture; and if it is made an Office of private Pro- 
fie, it is contrary to the Intention of the Law; 
but upon a juſt Reaſon, a Salary may be ap- 
pointed by the Magiſtrate. Guardians aſſign d 
are obliged to accept of the Office ; but thoſe 
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as ſeek after it, Debtors or Creditors of the Mi- 
nor, Deaf, Dumb, and Blind Perſons, Madmen, 
prodigals, a Father-in-law, Women (except it 
be the Grandmother or Mother) are not capable 
of this Office. Dig. lib. 26. Inſt. lib. T. Nov. 72. 
Ca 08, £-- Fas Deb 

Other may be excuſed from this Office, if the 
Excuſe is pleaded within fifty Days after the Ap- 
pointment. Some of the Excuſes pleadable 
are a great many Children; an Employment 
about the Prince's Revenue; Abſence upon Ac- 
count of the Commonwealth ; Unskilfulneſs in 
Letters; Age of ſeventy Years; the Profeſſion 
of the Liberal Arts, Holy Orders, &c. Inf. 
lib. 1. If the Guardian is appointed by the Will 
of the Father, and the Magiſtrate doth not ap- 
prove of him, he may nominate ſome other. Dig. 
lib. 26. | 

The Guardian has the Cuſtody of _ thoſe 
Things of the Minors which will not be the worſe 


for keeping, and he is to ſell thoſe Things which 


are likely to periſh ; but the Guardian ought not 
to buy any Thing himſelf of the Minor. He is 
toput the Minor's Money out at Intereſt, or lay 
it out in Purchaſes: He ought to receive and 
pay his Debts, Cc. All which ſhall be account- 
ed to be the Act of the Minor when he comes 
to Age, But the Guardian has not Power to alie- 
nate any real Eſtate, or to ſell any moveable 
Goods of extraordinary Value, without the De- 
cree of the Magiſtrate. If he brings vexatious 
Actions, he ſhall pay the Charge out of his 
own Pocket : But if any Thing 1s loſt by una- 
voidable Accident, he is not liable. Co. lib. 5. 
Dig. lib. 26, 27. 


X 4 The 


312 A General Introduction 
The Minor has his Action againſt his Guardi. 
ans; and if he has not a ſufficient Recompence, 
then he muſt ſue their Security, and afterwards 
the inferior Magiſtrate, who is carelefs in taking 
inſufficient Security. Reſtitution ſhall be ad- 

. Judged in Behalf of che Minor, if he be circum- 
vented. When the Guardianſhip is ended, the 
Guardian ought to paſs a juſt Account ; he may 
paſs an Account during the Minority, if neceſ- 
ſary; and he ought to be allow'd all neceſſary 
Expences, &c. for which the Minor's Eſtate is 
Security, and he has a Privilege before other 
Creditors, - Dig. lib. 27. Co. Lib. 2. 

Theſe Guardianſhips continue till the Male is 
fourteen Years of Age, and the Female twelve. 

The Guardianſhip alſo determines by the Death 
of the. Minor or Guardian, & A Guardian 
may be remov'd when juſtly ſuſpected of a frau- 
dulent Adminiſtration; and if this is prov'd, he 
ſhall be render'd Infamous; a Guardian may 
likewiſe be removed for Immorality. .þ. lib. I. 

If the Minor makes any Advantageous Con- 
tract in Buying and Selling, c. he may act 
without his Guardians ; and may bind another, 
tho' he is not bound himſelf. Inf. lib. 1. 
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58. Of Heirs, &c. by the Civil Law. 


An Heir is a Succeſſor (appointed by Will, 
c.) to the Deceaſed,to his whole Eſtate. All 
the Children of the Deceaſed, whether Male or 
Female, Cc. were the ſui hæredes neceſſarii. And 
Strangers may be inſtituted Heirs, being capable; 
but Apoſtates, Hereticks, Libellers, Cc. may 
not be Heirs; nor can an Adultereſs be Heir. 
Inft lib. 2. 
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The Teſtator may appoint as many Heirs as 
he pleaſes; and all the Heirs make bur one 
Perſon, to repreſent the Teſtator. The Infti- 
tution of Heirs may be abſolute or conditional ; 
but not till a certain Time, or from a cer- 
tain Time, for the Addition of the Day 
ſhall be void. They may have nine Months 
granted them by the Magiſtrate, and a Year 
by the Prince, to look over the Accounts 
of the Deceasd, and conſider whether 
they will accept of the Office, or not. Bur 
ſince Inventories have been introduc, they 


have only the Benefit of three Months to make 


an Account of the Eſtate left by the Deceas'd ; 
in the doing which, they are to call a Publick 
Notary, the Creditors and Legatees, &c. or 
three credible Witneſſes; and they ſhall not be 
charged by Debts and Legacies, beyond the Va- 
= of the Inventory. Inſt. lib. 2. Dig. lib. 28. Co. 
ib. 6. | 

The Heir may deduct a fourth Part of the 
Whole for himſclf, according to the Lex Falcidia, 
and pay that Creditor which comes firſt. The 
Heir may pay himſelf choſe Charges which he 
has been at as Heir; viz. The Funeral Expen- 
ces, the Charge of Regiſtring the Will, and 
making the Inventory, os While the Inven- 
tory is making, he ought not to be ſued by Cre- 
ditors or Legatees, When the Legatees or Cre- 


ditors of the Deceas'd fear that the Heir may 


prove inſolvent, they may procure a Separation 
of the Goods of the Teſtator, that the Credi- 
dors of the Heir may nor ſeize them. If a Man 
has once acted as Heir, he cannot afterwards 
renounce that Office, unleſs he is a Minor. Co lib. 6. 
Before Inventories were invented by Juſtinian, 
theOffice of an Heir was ſometimes refus'd as dan- 
| gerous; 


314 A General Introduction 


gerous : (But this Office ſeems to be that of anEx. 
ecutor here in Exglond.) The Cauſes of diſinhe- 
riting Heirs, are firiking the Parents, or curſing 
or endeavouring to kill them, accuſing them in 
criminal Cauſes, ( unleſs on the Behalf of the 
Prince) refuſing to give Security for their Pa- 
rents, that they may be diſcharged from Pri. 
ſon; becoming Hereticks, Stage-players, &c. 
But the Cauſes of Diſinheriting and Exbereda- 
tion are always to be expreſs'd, and the Magi. 
ſtrate made Judge of them. Co. lib. 6. Nov. 
115. | 


59. Of Hiring of Things, by the Civil Law. 


2 is like Buying and Selling, as it is made 
by Conſent, as ſoon as the Price is ſettled; and 
becauſe Conſent, a Price, and Goods are re- 
quiſite. But in Buying and Selling, the Proper- 
ty is alter'd, and it is not in Letting to Hire, 

the Uſe only of a Thing is transferr'd for a 
Time. In Buying, the Price muſt be in ready 
Money, but here the Reward may not be in 

ready Money. He that lets out co Hire, muſt 
ſtand to inevitable Accidents ; but the Buyer 
muſt do it in a Bargain and Sale. He that lets 
out his Work, Service, &c. ſhall anſwer all Da- 
mages occaſion d by Unskilfulneſs or Neglect. 
But the Service of a Phyſician, Advocate, cc. is 
not properly hiring, but rather rewarding with a 
Gift, c. for it is the Service of the Mind, not 
of the Body. Dig. lib. 19. 

The Price or Reward may be referr'd to a 
third Perſon. And a Contract of Hiring may 
be tacitly made, and it is as valid as if the Price 
was expreſly agreed on, by Cuſtom ; as when a 
Man goes into a Boat for his Paſſage, by _— 

| 0 
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he is preſum d to have engag d himſelf to pay 
the ſame Price with the reſt of the Paſſengers, 
c. Inſt. lib. 3. 3 * 

A Man may let to Hire Cattle, Right of 
Hunting, Fiſhing, Toll, Lands, Houſes, &c. Ser- 
vice and Labour: And he that hires, muſt not 
uſe the Thing hired in any other Manner than 
agreed on. He muſt be accountable for thoſe 
which he employs under him, and even for the 
Miſchiefs done by his Enemy, if he gave 
Provocation. When he cannot make Uſe of the 
Thing hired as intended, an equitable Part of 
the Price or Reward is to be remitted. And 
when the Perſon hiring, finds the Thing hired, 
faulty, ſo that it is in a Manner uſeleſs, as Hou- 
ſes ſo ruinous that no one can dwell in them 
with Safety, &c. the Contract for hiring will 
be at an End, before the Time agreed upon is 
expired. Dig. lib. 7. 19. Co. lib. 4. 

The Perſon letting to Hire, may expel his 
Tenant, by Authority of the Judge, before the 
Term is expir'd. This muſt be by Authority, 
if the Tenant reſiſteth, for no Man ought to 
judge in his own Cauſe. Co. lib. 4. | 


60, Of Homicide, by the Civil Law. 


Homicide is a violent taking away the Life 


of a Man by another unlawfully : But poli- 
ſoning is the more odious Way of killing, be- 
cauſe of the Difficulties to guard againſt it. Dig. 
lib. 48. Co. 9. 

Voluntary Homicide is that which is commit- 
ted wilfully, either with a Weapon, Fiſt, Poi- 
ſon, &c. And it is voluntary Homicide to take 
away a Man's Life by Perjury in a Court of Ju- 
lice, G. If a Deſign to commit Homidide can- 
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not be prov'd directly, it may be learnt from 
Circumſtances; as when one of the Parties pro- 
vides Arms, lies in wait, Cc. and a Deſign to 
wound, may be interpreted an Intention to kill. 
If one contrives that another may be ſtarv'd to 
Death, it is voluntary Homicide. Dig. hb. 48. 
One mortally wounds another, and a Third 
Perſon afterwards kills him out-right, both are 
guilty: But if the firſt Wound was not mortal, 
he that kills him is guilty of the Homicide. 
One kills another in a Quarrel, if he ſtruck 
him with a dangerous Weapon, it will be in- 
terpreted deliberate Homicide. If many at- 
tempt the Death of another, all are guilty of 
his Death; for their Preſence made the Mur- 
therer more bold, and the Perſon ſlain more 
fearful. And by the Civil Law, the Deſign, 
Will, and Endeavour only to commit Homicide, 
is puniſhed with Death. Dig. lib. 9. 48. 
Homicide without Deliberation is commit- 
ted on a ſudden Quarrel, and in Paſſion, raiſed 
upon great Provocation. It lies upon the Cri- 
minal to prove, that he had no Fore-thought. 
or Deſign ; and if he proves it, his Life ſhall be 
ſpared; but he is to be treated with Severity. 
If one on a ſudden Quarrel is kill'd, and it does 
not appear who gave the Wound, all concern'd 
in the Quarrel ſhall be puniſhed, tho not with 
Death. Co. lib. 9. Dig. lik. 48. | 
| Neceſſary Homicide, is when one for the De- 
fence of his own Life, kills another. And this 
may be done without expecting the firſt Blow 
for that may render a Man incapable to make 
any Defence. But a Man muſt not kill another, if 
by any Means he may eſcape ; (and Flight in 
this Caſe is not eſteem'd Ignominious, even in 


a Soldier) nor may he follow the Aggreſſor 
_ | When 


to the Civil Law. 217 


when he is running away; for that is Revenge, 


not Defence. And if a Man defends himfelf 
with a Sword againſt a Stick, the Killing the 
Aggreſſor will exceed the Bounds of Self. De- 
fence. If the Bounds of Self. Defence are not 


obſerv'd, he that kills may be puniſh'd, but not 


with Death, by Reaſon there was a Provocati- 
on: But otherwiſe, he that kills the Aggreſſor 
is ſubject to no Puniſhment. Co. lib. 3. Dig. lib. 

&c. | IST OO 
ws Defence meerly of ones Goods, killing is 
not lawful, unleſs it be the Killing of a Thief 
by Night, when your own Life is in Danger; 
or when the Killing is of a Thief by Day, thac 
defends himſelf with a dangerous Weapon. Pig. 
lib. 48. . 06 5.36013 ein bn 

Caſual Homicide, is that which happens with- 
out the Intention of the Perſon committing it; 
as when an Hunter kills a Man in the Fields in- 


ſtead of Game, G. which is free from all Pu- 


niſhment ; but if the Perſon be purſuing any un- 
lawful Act, and he happen to kill another with- 
out Deſign, he ſhall be puniſh'd. Homicide 
committed in War, by thoſe who have a juſt 
Cauſe of War, is eſteem'd lawful ; for in publick 
Affairs between Nation and Nation, this is the 
Way of redreſſing Injuries, Co. lib. 9. E 

He that kills another in any Manner, is ad- 
judg*d unworthy to ſucceed him; and therefore 
= 18 ought to go to the Exchequer, Dig- 
ib. 48. 


61. Of Husband and Wife, by the Civil Law. 


| A Husband bath Authority over his Wife; he 
hath Power over her Body, and, may command 


Service and Obedience from her ; but this is 
under- 


318 A General Introduction 


underſtood within the Limits of reverential Love 
and Duty. He may give her moderate Corre- 
ion. And his Authority is gain'd by Conſent, 
Nov. 117. THEN 


* He ought to defend her from all Injuries; for 


Injuries to her are Injuries to himſelf. She muft 
follow him, and enjoy all the Honours of her 
Husband. If he is legitimate by Birch, he makes 
his Wife legitimate too. She may give and 
buy without the Conſent of her Husband ; but 
he will not be affected by her Contracts, or 
Debts; nor will ſhe by his. Dig. lib. 27. Fo. 
Co. lib. 8. &c. | 
The Husband ſucceeds to the Eſtate of the 
Wife, and the Wife to the Eſtate of the Huſ. 
band, after that the Kindred deſcendant, aſcen- 


dant, and collateral by the Father and Mother's 


Side is ſpent. This Succeſſion is almoſt out of 


Uſe, - ſince there has been a Community of E- 


ſtate between Husband and Wife. Co. lib. 6. 
If the Husband be a Captive in the Hands of 
the Enemy, the Wife ought not to marry again, 
or conclude he is dead, without certain Infor- 
mation; but if it is incertain whether he is a 
Priſoner or no, after five Years, the Wife may 
take another Husband. The Laws of Fuſtinian 
require a certain and poſitive Proof of the Death 
of the former Husband, before the Woman is 


| pI to conſummate ſecond Marriage. Dig. 
ib. 24. 60 | : 


62. Of Ignorance of Law, &c. 


There is an Ignorance of Law and of Fact; 


and where Ignorance is, there cannot be Inten- 
tion. If one is ignorant that his Brother is dead, 
it is an Ignorance of Fact; but if he knows ** 

2 : . — 
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he is dead, and yet knows not that he ought to 
ſucceed in his Eſtate, it is an Ignorance of the 
Law. Dig. lib. 22. 

If a Law is a natural or divine Law, no Per- 
ſon ſhall be excuſed by pretending Ignorance 
of it. But if it is a Civi] Law, Ignorance of ic 
does not prejudice. thoſe that are ſeeking their 
own, to avoid being damnified ; but if any 
one ſeeks Gain by ic, the Plea of Ignorance 
ſhall not be advantageous to him, nor will the 
Law afliſt him. Dig. lib. 22. Co. lib. 1. 

Soldiers and Minors are protected by theic 
Ignorance of the Law, not only when they 
would repair their Damages by the pleading 
of it, but while: they are purſuing to get ſome- 
thing which they had not before. Alſo Ruſticks, 
and Women ſometimes have the ſame Indul- 
gence. Dig. lib. 41, 22. "he | 

But in Penal Laws, the Ignorance of the Law 
does not excuſe any one; for it is a great Fault 
to be ignorant of thoſe Laws. As to Ignorance 
of Fact, no Man is allowed to pretend Igno- 
rance of his own Fact; unleſs it relates to a 
Thing done long ago, that is intricate in its Na- 
ture, to prevent his being damnified, &. And 
in theſe Caſes the Law believes the Perſon aſ- 
ſerting his Ignorance, till the Probability of his 
Knowledge is proved. But the Ignorance of the 
Fact of another is eaſily preſum'd on all Ac- 
counts. Dig. lib. 12. 41. 


63. Of Impriſonment, &c. by the Civil Law. 


Impriſonment of a Criminal follows an Inqui- 
fition, or Accuſation. It is for Cuſtody, not Pu- 
niſnment generally; and ſometimes a Judge 
will order a Criminal to be ſeized in his own 
Houſe 
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Houſe ; but this cannot be done in Civil Ca. 
ſes. Dig. lib. 48. Nov. 134. 5 
If the Criminal is in another Province, the 
Judge may write to the Magiſtrate there to 
ſeize him, and ſend him with à Guard into that 
Province where he committed the Crime: And 
if the Criminal defends himſelf with Arms, the 
Apparitors may lawfully kill him, rather than 
ſuffer him to eſcape. The Magiſtrate is to en- 
2 into the Nature of the Crime of the Per- 
on accuſed, and the n he may either commit the 
ere to — or ſet a Guard over him, 
or let him go at lar ge, upon giving fidejuſſor 
Caution. Dig lib. 6. 48. &c. ann, 
A Criminal may be kept in Cuſtody in the 
Houſe of the Magiſtrate. Priſoners are not to 
be miſus'd by a naſty Confinement, heavy Irons, 
&c. And Money may not be extorted from 
them for pretended Kindneſſes. Women are 
not to be put into a common Priſon: And by 
the Laws of Conſtantine, Men and Women were 
to be impriſoned in ſeparate Apartments. Co. lib. 
9. Nov. 134. c. 9. A Woman is not to be impri- 
ſon'd unleſs ic be for great Crimes, leſt her Cha- 
ſticy ſhould be expos'd ro Temptation, under 
the Confinement. | 5 
A Murderer may be dragg'd from the Empe- 
rot's Statue, or a Church, if he will not come 
forth upon the Summons of the Clergy; for tho 
Refuge is allow'd to miſerable Perſons, under 
. there ought not to be any Protecti- 
on for Villains. Co. lib. x. 


64. Of Inceſt, by the Civil Law. 


Inceſt is where a Man and Woman carnally 


know each other, and the Laws have forbid 
| | them 


. % * oy 


lib. 1. tit. 10. Sect. 1. 

The Puniſhment of this Crime is Death, where 
the Offence is againſt the Law of Nature: In 
other Caſes, Baniſhment. And the Portion and 
Jointure of the Woman are liable to Confiſca- 
tion. Dig. lib. 48. Kok 

Inceſtuous Marriages, in ſuch as marry with- 
in the Degrees, incur a Forfeiture of Eſtate to 
the Exchequer, &c. The Puniſhment of Death, 
&c. is out of Uſe. Me 


65. Of Infamy, by the Civil Law. 


Infamy is a Diminution of a Man's Credit 
and Reputation, by which he is excluded the 
Number of good and honeſt Perſons ; and it was 
commonly puniſh'd among the Romans. Dig. 
lib. 48. tit. 19. leg. 8. | | MI 

There is an Infamy of Law, and of Fact. An 
Infamy of Law is where the Law declares a 
Perſon to be infamous; as when any Perſon 
turns Stage-player ; is a griping Uſurer; where 
one hath been pronounced guilty of a Crime; 
hath received the Baſtinado, &c. And Infamy 
in Fact is when one is eſteem'd a ſcandalous 
Perſon amongſt good Men, as an Adulterer, 
Thief, Oc. Dig. lib. 3. 47. Co. lib. 2. 12. 5 

Thoſe that are declar'd to be infamous, are 
incapable of Dignities and Honours : They can- 
not be Judges, or Advocates, or Witneſſes, or 
Heirs in a Teſtament, &c. But Infamy ceaſes by 

* Lapſa 
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Lapſe of Time, if it was only Temporal, or by 
Pardon of the Prince. Co. lib. 12. Dig. lib. 3. 
&c. mY 


66. Of Ingratitude, by the Civil Law. 


Gifts may be made void by Ingratirude, in 
ſeveral Inſtances, viz. If the Receiver of the 
Thing given, grievouſly defame the Giver, lay 
violent Hands on him, or damnify his Eſtate ; 
or lay in wait to take away his Life; refuſe to 
fulfil the Agreements made at the Time of the 
Gift, &'c. The Donor himſelf is to make the 
Complaint of Ingratitude; for if he do not and 
dies, his Heir is barr'd ; and if the Receiver 
dies, his Heir is not anſwerable for it. Co. lib, 
.. | 3+ 1 | 

Some add another Cauſe of revoking Gifts, as 
where the Receiver denies Relief to the Giver, 
who is reduced to Poverty; which is likewiſe a 
great Inſtance of Ingratitude. Co. lib. 8. 

After Manumiſſion, that a Bondman is made 
free,for Ingratitude and want of Reſpect, theMa- 
ſter may recall him into Bondage; for he hath 
or A Right to Reverence from him, Cs. 
ib. 6. | 


67. Of Injury, Damages, 8c. by the Civil 
| Law. 


Damage, or Injury, in general is every Dimi- 
nution of a Man's Goods; and in particular, 
Injurious Damage to the Goods of another with- 
out any Advantage to the Perſon that damni. 
fies them: For which an Action was invented 
for Recompence by the Plebiſcite, or Law of 4- 


guilim tlie Tribune. Dig. lib. 39. : 
3 This 
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This Law gives Recompence againſt one that 
kills the Bondman of another; for the Death of 
a Freeman may not be eſtimated; or againſt one 


that kills another Man's Cattle, (but wild Beaſts 


and Dogs are not comprehended) and the Da- 
mage muſt be conlider'd, according to the Va- 
lue of the Bondman or Cattle, within a Year 
before; and where a Horſe is kill'd, the Owner 
is not only to be conſider'd for the Price of it, 
but he ought to recover more, becauſe the Set 
is broken, &c- ſo that ſtrict Regard is had to 
all conſequential Damage. Ing. lib. 4. tit. 3. Sect. 
I. J. 10. B EY, 

Bat if a Bondman aſſault another upon the 
Road, or an Ox endeavour to gore him, the 
Killing may be juſtified. And if a Man be do- 
ing any lawful Act, as a Soldier exerciſing his 
Arms, a Man lopping of Trees, &c. (giving 
Notice of the Danger) and a Bondman or Cat- 
tle are kill'd, theſe Accidents are excus'd. A Ma- 
riner who hath run his Ship a-head upon ano- 
ther's Boat, muſt make Recompence for the 


Damage; and a Surgeon ſhall be liable to an 


Action for Unskilfulneſs in letting a Man Blood, 


2 Phyſician for adminiſtring improper Medi- 


cines, & c. Inſt. lib. 4. Dig. lib. 50. | 
Recompence ſhall be had againſt thoſe that 
by Deceit or Neglect, occaſion any Damage 
to others, by wounding their Cattle, &c. with- 
out killing; or burning, breaking, cutting, Cc. 
any inanimate Thing, moveable or immoveable, 
Cc. (And in the ſecond Branch of this Law, kil- 
ling wild Beaſts and Dogs in the Poſſeſſion of 
another is included.) But if the Damage is done 
in Defence of Life or Goods, there is no Fault in 
it. If more Perſons than one are the Aurhors of 
| 11 TY 1 A 
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a Damage, all are liable to pay the whole Re. 
compence. Inſt. lib. 4. Dig. lib. 949. 
Injury againſt the Credit and Reputation of 
another, muſt be committed with Malice. Men 
are impatient of this Injury; for no one thinks 
the Injury ſmall which has been offer'd to him- 


ſel, A real Injury affects the Body, as when 


ſome Fact is done to another, either by beat- 
ing or wounding, or often lifting up the Hand 
to ſtrike; vexatious Arreſts, entring Houſes 
by Force, attempting the Chaſtity of an honeſt 
Woman, &c. A verbal Injury is committed as 
often as any one reproaches or ſcandalizes a. 
nother, abſent or -prefent, with Intent to di- 
miniſh his Reputation. And an Injury may be 
by Words without Scandal, as where a Man 
talks obſcenely to a Virgin, without making a- 
ny Attempt on her Chaſtity. A written Inju- 
ry is greater than by Words, becauſe it will re- 
main when Words are forgotten, Haft. lib. 4. Dig. 
lib. 47. „ 

/ i Father may be injur'd by an Injury offer'd 
to his Son and Daughter; the Husband by an 
Injury offer'd to his Wife; the Maſter by his 
Servant, &c. And it may happen that three Per- 
ſons may have ſeveral Actions for one Injury, 
viz. the Daughter, her Husband, and her Fa- 
ther. There is alſo an Injury to the dead Body 
of a Man, or to his Bones, his Monument, &c. 
which is an Injury to the Heir; for it concerns 
the Heir to defend the Reputation of the de- 
ceas'd. Inſt. lib. 4, Kc. rn 

An Injury may be encreaſed in ſeveral Caſes, 
with reſpe&t to the Inſtrument, as when it 1s 
done with a Sword, Whip, Club, &. The Per- 
ſon, as when it is offer d to a Magiſtrate, a Cler- 
gy- man, &c. The Place, as a Court of . 
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Sc. The Part wounded, as the Eye, Face, &. 
And an Injury may be diminiſh'd or excus d by 


f the Intention, as where a Maſter corrects his 

1 Scholars, &*c. By Truth, in reproachful Words, 

5 if it be for the Advantage of the Publick to have 

b the Crime known, And Provocation may ex- 

3 cuſe, when you retort an Injury in Defence of 

- your ſelf, and not for Revenge, &c. An Injury 

| is excus'd and aboliſh'd, by the Death of Plain- 

$ tiff or Defendant; by Remiſſion; Lapſe of a 

t Year ; making Satisfaction to the Party injur'd, 

$ Cc. Inſt. lib. 4. Dig. lib. 47. 8 2 

b As to the Puniſhments of Injuries by the Ci- 5 

- vil Law, a real Injury in deſtroying or breaking * 

e a Limb, & c. Lex Talions, like for like, formerly f 

1 cook Place, unleſs the Parties could otherwiſe {2 

- agree; for breaking the Head, &c. the Offen- 4 

Þ der was fineable ; as he is at this Day for break- is 

; ing a Limb, &c. according to the Nature of the if 

c Fact, and Quality of the Perſons. Inf. lib. 4. 14 

4 | Vide Defamation, Drunkennefs. 4 

1 14 

s 68. Of Inquiſitions, by the Civil Law, &c. 1 

p i Ya 1 

7 Inquiſition is an Act of the Judge making En- vt 

| quiry, by Virtue of his Office; upon Common . 

J Fame ariſing from credible Perſons; or at the th 

. private Denunciation of others. Co. lib. 9. io 

* It is either general or particular. General, "Sf 

* when the Enquiry is made if ſuch Crimes have = 
been committed. Particular, when the Inqui- I 

5, ſition ſuppoſes the Crime committed, but asks Mi 

* the Queſtion by whom. The Inquiſition ought 3 

* to ſpecify the Circumſtances of the Crime; as 

x the Place, Time, the Perſons, & c. otherwiſe ic 


is void; becauſe an uncertain Inquiſition would 
þ take 


take away the Means of Defence. Dig. Ii. 


1. 48. 5 15 5 

This Inquiſition is out of Uſe at this Time, 
every where, except in Spain. Magiſtrates were 
order'd to continue fifty Days in the ſame Pro- 
vince, after they had laid down their Offices, 
to appear, if any would complain againſt themto 
the Inquiſition of Male Adminiſtration. Co. lib. 1. 


69. Of Inſtruments, by the Civil Law. 


An Inſtrument is a Writing made uſe of either 
to Regiſter or Publiſh the Rules and Laws of Su- 
periors.; or to preſerve the Memory of the Ads 
of private Perſons. Theſe are taken for Proof 
againſt the Parties ſubſcribing ; for here each 
Perſon is a Witneſs againſt himſelf. Co. lib. 4. 
Inſtruments make Property certain; and fo 
ſettle the Affairs of Mankind, that Witneſſes 

ſhall not be produc'd to contradict the Contents 
of chem ; unleſs they are obtain'd by Fraud or 
Force. The Words directly affirming, are to be 
believ'd as true. If the Inſtrument runs by way 
of Recital, that to which it refers ought to be 
produc'd. If two Perſons produce two Inſtru- 
ments of the ſame Date, the one contrary to 
the other, both of them are void for Uncertain 
ty; unleſs one of them is more to be favourd 
in Law than the other, as in Caſes of the Dower 
of a Woman, &«., Co. lib. 2. Dig. lib. 50. 
Private Inſtruments are thoſe which are made 
by private Perſons, and fign'd by all the Parties 
concern'd ; or Letters, &c. If the Witneſſes to an 
Inſtrument are all dead, there may be a Com- 
pariſon of Hands, by Perſons ſworn for that Pur- 
poſe, to examine other Writings of the ſame Per- 
ion with that Inſtrument, Cc. Co, lib. 4, &c. i 


that follow, Dig. lib. 24. 18. 
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; If an Inftcument is found cancell'd relating — 
2 Debt, we ought to diſtinguiſn whether it is 


found cancell'd in the Cuſtody of the Debtor, 


or of a third Perſon. If in the Cuſtody of the 
Debtor, the cancell'd Inſtrument proves the 
Debt paid, upon a Plea of Payment: Bur if it is 
found cancell'd in Cuſtody of a third Perſon, it 
may ſeem to have been depoſited there for ſafe 
Cuſtody; and to have been cancell'd by De- 
ſign or Miſtake. Dig. lib. 22 tit. 3. leg. 24, 

A publick Inſtrument proves it ſelf; but a 
rivate Inſtrument muſt be proved by Witneſ- 

s, except it is very ancient. And a Copy of a 
publick original Inſtrument, may be offered 
in Evidence, but not a Copy of a Copy. For 
the Underſtanding of Inſtruments, the Subject 
Matter, the Con 9 of an Expoſition, the 
Force and Order of Words Cc. are to be well 
weigh'd and conſider d. Dig. lib. 2. &. 


70. Of Intentions, by the Civil Law. 


The Intention of an human Act, is the Deſign 
of the Perſon acting; which proceeds from his 
Underſtanding and Will. This is required in 
making of Contracts, Wills, &c. and in the 
Commiſſion of Crimes. Dig. lib. 44. 

The Intention may be expreſs'd by Words, b 
Signs, and bare Conſent ; which Conſent Si- 
lence ſeems to infer. An Error or Miſtake is ren- 
der d no Act done, becauſe there is no Inten- 
tion or Deſign. But in Regard to the Commil- 


ſion of a Crime, tho the Crime be committed 


by a Miſtake, yet if there was an ill Intention 
that accompanied the Action, the Criminal muſt 
be anſwerable for all the unforeſeen Accidents 


1 A 


4 8 
e 
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A mere Intention to commit a Crime is not 
an Act, neither doth it hurt civil Society. Dig. 


71. Of Fointures for Women, by the Civil Law, 


A Jointure is a Security aſſign'd by theHusband, 
to the Wife for her Portion. And it was for- 
merly call'd, Ante Nuptias, becauſe it could be 
made only before Marriage. A Woman has a 
tacit Mortgage in all the Goods of her Huſ- 
band, as a Security for her Jointure; and ſhe is 
preferr'd before all other Creditors, when the 
Marriage ceaſes. Inſt. lib. 2. Co. lib. 1665. 

The Jointure is to be of the ſame Condition 
and Quantity with the Portion; and if the Por- 
tion is return'd after the Marriage is diffoly'd, 
ſo muſt alſo the Security. During the Marriage 
the Husband is entitled to receive the Profits of 
the Portion; unleſs he declines in Fortune, and 
then the Wife may ſeize her Portion or Securi- 
ty, during the Marriage; or bring her Action 
againſt him, and lodge it out of his Power; for 
the Property of the Portion is not transferr'd 
from the Wife by the Intermarriage. Nov. 27. 
Co. lib. c. LY 
The Moveables of the Wife may be diſpos'd 
of by the Husband at Pleaſure, fo as after the 
Marriage ceaſes, the Portion be. made good by 
other Things of the ſame Value, ſettled by 
Jointure or otherwiſe ; and as the Husband is 
' Proprietor, ſo he is the Debtor for them. If the 


Wife dies before the Husband, in Strictneſs of 


Law, tho' Children are living of their Bodies, 
the Portion returns to the Kindred of the Wife; 
but by Marriage - Articles the Parties concern'd 
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may ſettle the Portion of the Wife in another 
Manner. Dig. lib. 23. Co. lib. 5, &c. RT” 
Gifts made by Suitors before Marriage have 


this Condition implied in them, That it Marri- 


age do not enſue without the Fault of the Gi- 


ver, the Gift it to be return d. If Death of 


either Party enſue before Marriage, and the Wo- 
man is the Giver, by the old Law, the whole 
is to be return d; if the Man be the Donor, the 
Caſe is the ſame, unleſs he hath kiſſed the Wo- 
man; in which Caſe half only is to be return d; 
for a Kiſs was formerly look*d upon as a ſort of 
Conſummation. Theſe Gifts before Marriage, be- 
fore the Conſtitution of Conſtantine, were irrevo- 
cable whether Marriage followed or not; except 
there was an expreſs: Condition ro return them. 
Ca lil. F. | 


72. Of Judges, Juriſdiction, Judicature, &c. 


A Judge is a Perſon appointed by publick Au- 
thority with a Juriſdition. And a Juriſdiction 
is a Power of hearing and determining Cauſes 
Civil or Criminal. In ſome Caſes a Judge has 
Power of the Sword only, to puniſh Malefactors 
without Juriſdiction. If any Exception lies 
againſt the Juriſdiction of a Judge, it ought to be 
before the Defendant anſwers ; for after that,he 
hath ſubmitted to the Authority. The Duty of a 
Judge is to adminiſter Juſtice to all that ask it, 
according to Equity, not according to ſtrict 


Law; to hear both Parties with Patience ; and 


aſſiſt them in Point of Law, &c. to proceed ac- 
cording to the Proofs laid before him, and not 
according to his own Knowledge of the Fact. 
Co. lib. 3. Dig. lib. 50, &c. ys 
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A Judge is not to receive Preſents; and if 
2 Judge has any Intereſt in che. Cauſe, or is cor- 
rupted by Bribery, a known Enemy to one of 
the Parties, or of Kin to either; or if the Judge 
was formerly Advocate or Counſel in the ſame 
Cauſe, or if he was named by the Adverſary, 
Cc. In all theſe Caſes, the Cognizance of the 
Cauſe ought to be committed to another Judge 
Dig. lib. 5. 40. i 

When a Judge gives an erroneous Sentence, 
thro' Bribery or Deſign, he ſhall be condemned 
to refund the whole Value of the Suit and Coſts; 
be rendred Infamous, and pay treble what he re- 
ceived with Baniſhment and Confiſcation. But 
if the Sentence was by Miſtake, then the Judge 
himſelf is to be made Party to the Action, and 
liable to the Payment of what ſhall be adjudged 
due for Damage, &c. Inſt. lib. 4. Co. lib. 7. 

A Judge has an arbitrary Power entruſted 
with him to leſſen or encreaſe the Puniſhment 
of a Crime, when he ſees Reaſon for it, and 
there is no particular Puniſhment aflign'd by the 
Law : But he has not Power to condemn or ab- 
folve. Dig. lib. 48. | | | 

The Decree of the Judge is the Determinati- 
on of the Controverſy, either by condemning or 
abſolving. Dig. lib. 42. 


73. Of Legacies , by the Civil Law. 


Legacies are Gifts by Will, to be deliver'd by 


the Heir. But if the Heir is to deliver over or 
transfer the Inheritance to another, this is not 2 
Legacy, but a Fidei Commiſſum, or Gift in Truſt 
for another. Iſt lib. 2. | 


All 
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All Things may be given in Legacy, either 
thoſe that exiſt at preſent or in futurity; cor- 
poreal or incorporeal, ſo as they lie in Com- 


merce. A Legatary cannot by his own Autho- 


rity take his Legacy, but he muſt receive it 
from the Heir. If a Legacy is loſt, or periſh 
without the Fault of the Heir, the Legatary 
bears the Loſs; but Money, Corn, &c. cannot 
periſh, A Legacy may be left upon Condition, 
Precedent or Subſequent; or abſolutely at a cer- 
tain Time, &c. If it is to be due at a certain 
Day, and the Legatary dies before the Day, the 
Legacy is loſt, Inf. lib. 2. Dig. lib. 35, Oc. 

Legacies may be given to incertain Perſons, if 
the Teſtator's Meaning may be found out; to 
Cities and Companies, &c. In a Legacy of 
Wine, Veſſels are alſo given to contain it. An 
Eſtate and the Stock upon it being bequeathed; 
every Thing upon it, as Houſhold-Goods, Gold, 
Silver, ec. paſſeth with it. In a Legacy of 
Houſhold-Stuff, all inanimate moveable Things, 
of common Uſe in the Family, are comprehend- 


ed. If a Flock of Sheep is given in Legacy, and 


the Flock is reduc'd to one upon the Death of the 
Teſtator, that one may be claimed: As alſo if 
the Flock does encreaſe, the Legatary ſhall have 
the Benefit of it. Soif a Houſe is given, tho 
great Additions are made to the ſame aſter the 
Teſtament is made, the Legatary hath a Right 

to them. Inſt. lib. 2. Dig. lib. 33. | 
If a Legacy is abſolute, it is due upon the 
Death of the Teſtator, not from the Time that 
the Heir enters upon the Inheritance. And if 
the Legatary dies after the Teſtator, he tranſ- 
mits his Right to his Heir. Legacies may ceaſe 
by expreſs Revocation; if the Legatary dies be- 
fore the Teſtator, for the Regard is to his qo 
| only, 
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only, and not to his Heirs; If the Legatary kills 
or wounds the Teſtator; or if there has been 


great Enmity between them without Reconcili. 


ation, & c for then he is eſteem'd unworthy of it. 
The Teſtator is prohibited to give away above 
three Parts in four of his Eſtate, becauſe he muſt of 
Neceflity leave the fourth Part to the Heir, after 
the Debts and Funeral Expences are deducted. 
Dig. lib. 27. Inſt. lib. 2. Co. lib. 6. 1 


74. Of Liberty, by the Civil Law. 


Liberty, or Freedom, is a natural Power to do 
as one thinks fit, unleſs hinder*d by Force or the 
Law. Inſt. lib. I: 


Libertas eſt netwrals facultas ej us quod cuique facere 
libet, niſi ſs quid vi aut Fure prohibetur, 


Thoſe that enjoy'd Freedom were either Inge- 
nuoms, Vit, ſuch as were born of a Woman that 
was free at any Time after Conception, and be- 

fore the Birth; or Libertines, i. e. thoſe that 
were made free from Bondage, to which they 

were born. Fuſs. lib. 1. &c | 

The Diverſities of Freemen were great here- 
tofore, but by a later Conſtitution, every Perſon 
Manumiſed was to be accounted Ingenuous, ſa- 
ving the Rights of the Patron; except they were 
particularly remitted. Nov. 78. „ 

The kindeſt Conſtructions are to be made up- 
on all Occaſions in favour of Liberty. Dig. 
lib. 50. And, 


Leges Angliæ in Omni Caſu Libortati dant favorem. 


75. Of 
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75. Of Lunaticks, Ideots, &c. by the Civil Low. 


Madmen and Fools are diſeaſed in Mind. And 
by the Laws of England, the King is the general 
Guardian of Ideots and Lunaticks. 

There are two Sorts of Madmen, thoſe that 
are continually out of their Senſes, and thoſe 
whoſe Madneſs ſometimes abates and admits of 
lucid Intervals: The firſt Sort are not allowed 
any manner of Buſineſs, and are never puniſhed 
for the Commiſſion of any Crime; but the latter 
are under the ſame Circumſtances with other 
Men, and in their Intervals have all the Advan- 
tages of the Law. They have Power to make 
Wills, and all their Contracts are valid, notwith- 
ſtanding any return of the Diſeaſe. Dig. lib. I. 28. 

The Prætor aſſigns to Madmen à Curator. 
They have no Will or Underſtanding, but are 
like a Man that is aſleep or abſent, or like an In- 
fant. Their Actions are preſently void in them- 
ſelves. Ideots are reckoned amongſt Madmen, 
and Men of unſound Memory and Underſtand- 
ing in making of Wills, &c. Madmen cannot 
be guilty of an Offence; and if Madneſs comes 
upon them after the Commiſſion of a Crime, 
they ought not to ſuffer, unleſs it be for Treaſon, 
Parricide, or ſome enormous Crime. Dig. lib. 
27, 28. 1550 2 


76. of Magiſtrates , by the Civil Law. 


None ought to be admitted to any Office of 
Magiſtracy before he is twenty-five Years of 
Age. And of inferior Magiſtrates, ſome have 
Juriſdiction to impriſon, and to inflict capital 

oY | - Punift- 
5 | 
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Puniſhment: And every Magiſtrate hath coex. 
cive Power of Courſe, if he hath a Juriſdiction. 
Dig. lib. 2. | A 

The beginning of the laſt Year of the twenty. 
fifch, may be eſteemed as complete; and then 
Men ought to riſe to Magiſtracy by Degrees 
and not to the greateſt Office firſt. If Money 
is offer'd for an Office by any one, he ought to 
be rejected. Acts done by a Perſon in the 
Place of a Magiſtrate, who is not really a Magi. 
ſtrate, becauſe not qualify'd for it, are not valid, 
but they ought to be ſupported for the publick 
Peace. Dig. lib. 50. | | 
He that is not a Magiſtrate is term'd a Plebei- 
an, for all Citizens (except Senators and Pa. 
tricians) may be comprehended under that De- 


nomination. Inſt. lib. I. 


77. Of Mandatum, Authorities, 8c, by the Civil 
— 15. 

Mandatum, a Commiſſion or Authority by 
the Civil Law, is a Contract of the Law of Na- 
tions, by which an Affair is committed to the 
Management of another. It is founded in Friend- 
ſhip and Humanity; and may be General and 
unlimited, or Special and reſtrain'd ; Judicial, as 
that of a Proctor in a Court of Juſtice, or Ex. 
trajudicial as that of a common Agent, Recei- 
ver, Factor, &c. The Contract may be amongſt 
Perſons abſent by Letter, as well as amongſt Per- 
ſons preſent by Verbal Agreement; or it may be 
Ahſolute, or upon Condition: But it muſt be 
undertaken Grat. Dig. lib. 17. 

The Neceſſities of Mankind, as Sickneſs, Ab- 
ſence, &c. gave Being to this Contract; which 
was contrived to be performed, when one au- 
chorizes another to buy him Lands, Houſes, 

; C. 
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Ge. to lend Money at Intereſt-for him; to buy | 


an Eſtate for him and another Perſon, Cc. luft. 


lib. 3. 1750 | 3 80 
If an Authority is given for the Performance 
of ſome Thing that is Evil, and you ſuffer fot 
the Performance of it, you can have no Reme- 
dy againſt the Perſon authorizing; but he him. 
ſelf may alſo be puniſn'd ſome times with the 
fame Puniſhment, ſome times in a leſſer Degree. 
And if an Authority is juſt and honeſt, he that 
executes it muſt take Care not to tranſgreſs the 
Limits of it: For if he buys for more or ſells for 
leſs than the Authority expreſles, he has exceed- 
ed his Power; and ſhall only tecover' that Mo- 
ney in buying which he was authorized to lay 
out; and in the Sale he muſt make up that Sum 
which he was directed to fell for. But if he buys 
for leſs Money and ſells for more than directed, 
= Authority is well executed. Inf. lib. 3. Dig. 
ib, 17. 3 n 1 
If you perſwade a Man to lend another Mo- 


ney, the Deſignation of tlie Perſon ſeems to 


have the Force of an Authority, and you ſeem 
to juſtify the Security ; and if he relied wholly 
upon your Recommendation, you are liable if 
the Security fails, and appears to be otherwiſe 
than you repreſented it. This is efteem'd ſo far 
juſt, that if general Advice is fraudulently de- 
ſign d, the Adviſor ſhall be anſwerable. For 


tho Advice ſhall not anſwer for ill Succeſs, yet 


it ſhall be Reſponſible for its Deceit. Dig. lib. 50. 
78. of Markets, by the Civil Law. 


The Abuſe of Markets, in raiſihg the Price of 
Victuals, Foreſtalling, Monopoliſing. Cc. is pu- 
niſbable. | 
It 
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It is lawful for every Man to ſell his Goods, 
and Merchandize at any Market, or where. ever 
he pleaſes; but it is underſtood with this Proviſo, 
that when it is prejudicial: to tlie Publick, that 
Liberty ought to be reſtrained.for the Good of 
the whole Body. Dig. lib. 42839. 
The Regulation of Fairs and Markets has 
been always found advantagious to the Poor: 
And Officers were appointed to inſpect Weights 
and Meaſures, that they might not be cheated 
in purhaſing the Neceſſaries of Life. Dig. lib. 48. 
tit. 12. lg · 2: ER 


79. .Of Money-and its Value, &. l the Civil Law, 


In Caſes of Contracts, where the Conſidera- 
tion is Money, Silver may be repaid for Gold, 
Ce. if the Creditor is not damnified by it; for 
it ſhall be underſtood to be the ſame kind of 
Money when it is of the ſame Value. Dig. lib. 

46. bie a 8 05. 

3 If the Value of Money riſes and falls, and a 
Queſtion be, Whether we muſt follow the Value 
of it at the Time of the Contract, or at the 
Time of the Repayment ; or that Payment 
be according to the intrinſick Value of the 
Coin receiv'd, or according to a new extrin- 
ſick Denomination; in ſtrict Juſtice the Pay- 
ment ought to be according to the intrinſick 
Value; tho' on Account of Trade, and in Obe- 
dience to the Laws, a judge ought to decree 
that the extrinſick Value ſer on the Coin by lau- 
ful Authority, ſhould be receiv'd in Payments. 
Dig. lib. 12 ; 

| Perſons applying publick Money to other Pur- 
poſes than directed, or not applying it to any 
f publick 
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publick Uſe, are puniſh*d_by a pecuniary Mulct. 
Dig. lib. 48. 8 = 2 

80. Of Negatives in Lam, Fact, &c. ; 


A Negative of Law, is when one denies a 
Thing, viz. a Deed, or Conveyance, &. to be 
legally made. This may be prov'd by ſhewing 
what is wanting in the Legality of it. Co. lib. 4. 
tit. 19. leg. II. | 

ANegative of Fact, may be of a mere ſimple 
Fact; as when one denies that a Man hath paid 
2 Debt; and this cannot be proved. Or it may 
be a Negative of Fact attended with Circum- 

ſtances of Time and Place, as when one ſays 

that a Debtor did not pay the Debt yeſterday at 
Rome, & c. This may admit of Proof, becauſe 
it may be proved that the Debtor was all that 
Day far off in another Place. Co. lib. 4. 

A Negative of a Quality, is when one denies 
that a Teſtator was of ſound Mind and Memory, 
or that a Man is fit for ſuch an Office, c. Proot 
may be made of this by ſhewing that the Teſta- 
tor was a Lunatick; or that the Perſon advanc'd 
to Office, is unlearned, deaf and dumb, Cc. 
But in theſe Caſes the Negative is not directly 
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s prov'd but the Affirmative, from which a Nega- i 
X tive Concluſion is inferr'd. Co. lib. 4. 4 
K Of a Negative Propoſition there can be no 1 
direct Proof. 
: 81. Of Netaries, by the Civil Lau. : 

The Office of a Notary is exerciſed in Con. 
„ tracts, Teſtaments, and judicial Acts. It is of a 
/ publick Nature, and therefore the Atteſtation of 


0 a Notary is credited in Matters extrajudicial; if 
2 the 
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the Names of Witneſſes preſent, are inſerted in 
the Inſtrument; for if the Inſtrument is ſuſpeg. 
ed, they only are to ptove it. Co. lib, 8. Nov. 44. 
Blut in judicial Acts, the original Writing of 
the Notary is Proof without Witneſſes If the 
Minutes of the Notary, or his Acts or Inſtru- 
ments are defective, the Judge may perfect or 
correct them in the Examination of Witneſſes, or 
ſetting down the Decree: And if he is knowing. 
ly guilty of Miſrecitals, he may be deprived and 
his Hand cut off, as guilty of Falſity. Judicial 
Acts may be alſo revok'd, when any Fraud is 
prov'd and diſcover'd in them. Nov. 44. C., 
lib. 10. 

If there be any Diſpute whether a Man be 2 
Notary or not, it ought to be proved by his 
Grant, or by Witneſſes that he is ſo reputed, 
and hath publickly executed that Office, &c, 
And if an Inſtrument is drawn by one that is no 
Notary, only reputed ſuch, the Act may be va. 
lid becauſe of the Neceflity of it. Co. lib, 10, 
&c. 


82. Of Oaths, by the Civil Law. 


An Oath is an Act of Religion, where he that 
ſwears calls God to Witneſs the Truth of what 
he affirms or denies. It is a Security which the 
Law hath invented to promote Truth and Ju- 
{tice. Dig. lib.. 12. 

Oaths ought to be given corporally, by laying 
the Hand upon the Holy Evangeliſts; and they 
ought to be adminiſtred ro none but thoſe who 
underſtand the Nature of an Oath. Of judicial 
Oaths, there is the Neceſſary or Suppletory Oath 
which is given by the Judge to the Plainciff or 
Deſendant upon half Proof already made; r 

3 | this 
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this being joined to the half Proof, gives ſuffici- 
ent Power to the Judge to Condemn or Abſolve: 


But if the Cauſe is of an high Nature, and there 


is a Temptation to Perjury, or it is a Criminal 
Cauſe. &c. then this Oath will not be admitted. 
Co. bb. 4. Dig. lib. 2 : 
The Deciſive Oath is given by one Party to 
the other, when one of the Litigants not being 
able to prove his Charge, offers to ſtand or fall 
by his Adverſary's Oath ; which the Adverſary 
is obliged to accept, or to make the ſame Pro- 
poſal back again. Dig. lib. ft 
The Oath of Truth, is when the Plaintiff or 
Defendant is ſworn upon the Libel or Allegati- 
on, to make a true Anſwer of his Knowledge, as 
to his own Fact, and of his Belief as to the Fact 
of others. This Oath is not deciſive, for- the 
other Party may prove the contrary. An Oath 
N iy is likewiſe adminiſtred to Witneſſes. 
„% 8 : SIE „ & 
The Oath of Calumny is when either Party 
in a Suit, or their Advocates, &c. ſwear. they 


believe that they have a juſt Cauſe, and that they 


will not make uſe of any fraudulent Meaſures to 
carry the ſame. Co. lib. 2. ; - | 

The . Oath of Expences and Coſts, is where 
the Party which gain'd the Decree, upon taxing, 


* 


the Coſts, affirms on his Oath that thoſe Charges 


were neceſſarily expended hy him in the Proſe- 


cution of his Suit. Co. bb. 3. 
The Oath of Purgation, in Criminal Cauſes, 
is adminiſtred where the Defendant is ſuſpected 


to be guilty of a, Crime, and he ſwears that he, 


is Innocent, producing at the ſame Time honeſt 
Men for his Compurgators ; whereupon he ſhall 
be diſcharged : But if he cannot bring ſuch Com- 

2 2 purgators 
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urgators to ſwear that they alſo believe him In. 
i he ſhall be adjudg'd convicted of the 
Crime. Co. lib. 7. Dig. 12. 8 


83. Of Obligations, by the Civil La. that 


An Obligation is a legal Bond or Tie which 4 
compels the Giving or Doing. And it is either Wl H. 
Natural, Civil, or Mixt. Inſt. lib. 3. | 0 

A natural Obligation is that by which Kings * 
and the Supreme Powers are bound to one anc- ne 
ther, and to their Subjects; and this ariſes only kes. 


| 10221 | long 
from mere natural Equity. Obligations of Gra. | 
titude, to be liberal, merciful, . &c. Theſe may 5 
bind, if the Perſon pleaſes, but ſuch Actions can. wh 
not be forced. And theſe Obligations are nor tofor 
Foundation enough for an Action, but ſome of Booſt 
them may _— by way of Plea, &c. Dig. li, öden 

„ 6, Oc. 5 aT | 
l A Civil Obligation is that which owes its py. 
Birth to the Strictneſs of a poſitive Law, without in my 
natural Equity. As an Obligation ariſing from a ther | 
' Promiſe made through Fear, Fraud, &c. for which 5 
an Action is allow'dto be brought; but when the Nis 1 
Matter of Fact is ſhewed by Plea or Exception, . 
the Action muft be diſmiſſed: And theſe Obli- Soap 
ations are ſuppos'd true in Law, tho' really un- ed 
Ft If a Man acknowledges under Hand that: Bi. 
Sum of Money was receiv'd, which was never in the 
paid, and an Exception is not made within two br an 
Years, it ſhall be preſum'd that it was receiv'd. EO 
- In#t. lib. 4 Dig. lib. 42. ei 
A . — . — is a lawful Bond, having the S 
its Strength from Natural and Civil Laws. ird, 
Such are the Obligations from Contracts, Treſ- he & 
paſſes, &c. An Action or Proceſs is truly found- BW, 008 0 


ed on theſe Obligations; and theſe are the Sort 
only defined by Fuctinian. Inft. lib. 5. 84. Of 
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4 


84. Of Occupancy, by the Civil Lau. 


Occupancy is a Poſſeſſion of: thoſe Things | 


that belong to no private Perſon, but are capa- 
ble to be made ſo; from which Things of a pub- 
lick Nature, and Divine Things, & c. are exempt. 
Af. lib 2. | 01-DHE8229% 1.77018 
les Onegai may be comprehended Sei. 
ing and Finding. Seiſing, is either of wild Crea- 
tures, or of Things taken in War. Wild Crea- 
tures, ſach as live under no Reſtraint, and be- 
long to no Owner. Theſe may be ſeiſed by 
Hunting, &c. and they belong to the Perſon that 
firſt ſeiles them: But by Cuſtom it is not [lawful 
for others to take away Game which has been 
before wounded or almoſt run down. If a wild 
Beaſt is taken by a Snare which I have laid, and 
another takes him from me or releaſes him, I 
may have an Action for it; but ſeveral Things 
are to be conſider'd, whether the Snare was laid 
in my own Ground, or in. the Ground of ano- 
ther by Conſent, whether the Beaſt was ſo hame 
N it could not get looſe, c. Fuſt. lib, 2. 
Dip. lib. 41. | | | 1 | 
es, if they ſettle upon Trees, do not belong 
to the Owner of the Ground before he has co- 
rer d them with a Hive, no more than Birds that 
have built their Neſts there, or the Young Ones 
in the Neſts before they are taken. It is lawful 
for any Perſons to take the Honey-Combs from 
thence ; (but you may prohibit them from co- 
ming on your Ground, and bring Actions againſt 
them for their Entry) and if the Bees are once 
hiv'd, the Combs belong to the Poſſeſſor. If 
the Swarm flies from your Hives, they alſo be- 
long to you as long as they are in Sight, or un- 
#43 . der 


- *15c 
. en a 
= * n 2 
Se OF oo, £2 4 Met 4} 
_- Py - 3 - * = 
= n 3 yy - 


: 7 32222 — 1 M _ % 
3 E e I 


4 

p 

4 

- 1&0 \ 

1 * U 
9 
% 
1 
15% 


— — 
n 


34 A General Introduſtion 


der any Probability of Recovery; or if they uſy- 
ally flie-abroad and return, & Toft, lib. 2. 
Birds, &. belong to the Perſon that firſt takes 
them by Fowling, &. Whether it be in his owg 
Ground, or-in the Ground belonging to other, 
Fiſh are the Occupants, if they are taken in the 
Sea and the publick Rivers; but if they are taken 
in private Rivers and Ponds, they belong to the 
Owners of the Water. Dig, lib. 47. 

A Seizure in War, is where not only the per. 
ſons of our Enemies, but their Effects are acqui 
red to the Conqueror by Occupancy: But Citieʒ 
Towns, Caſtles, Houſes, Lands, &. do not be- 
long to the Occupier, but become the Right of 
the Publick, and the conquering Prince. And 
Seizure in War is not lawful, unleſs the War 
be juſt and lawful; nor will a Seizure give: 
Right to choſe Things which the Enemy before 
Had taken from our Fellow Citizens or Allies 
Inf. lib 2. Dig. 49, Oc. 3 


An Iſland in the Sea, precious Stones on the Ses. 
Shore, and Treaſure difcover'd in a Ground that 
has no particular Owner, by the Law of Nations 
belong to him that finds them, and gets the fi 
Poſſeſſion of them. If Money be found caſually 
in the Ground of another, the Lord of the Soil 
{hall have an equal Share with the Finder. bf. 
lib 2. Dig. lib. 41. But this is now given to the 


Prince. | 
e See Acceſſion, Derelicts, &c. 
85. Of Parricide, by the Civil Law. 


Parricide is Homicide committed by Children 
upon their Parents, &c. or upon thoſe that are 
in the Place of Parents and Children, and im- 
7215 C properly 
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properly ſpeaking it may be committed amongſt | 


Brothers and Siſters, Husband and Wife, and 
Kindred to the fourth Degree. Dig. lib. 48. 

The Endeavour and Deſign attended with 
ſome external Act, is as much puniſhed as if the 
Crime had been committed; and thoſe that aſ- 
iſt, tho' Strangers to the Family, are equally pu- 
niſhed with the others. The Panifhtnent of proper 
Parricide is that the Criminal ſhall be ſcourged, 
and afterwards ſewed in a Sack, with a Cock, 
a Dog, an Ape, and a Viper (Creatures that are 
malicious and miſchievous to thofe of their own' 
Kind) and then to be thrown into the Sea; or if 
there be no Water near, the Criminal is to be' 
thrown in that Manner to wild Beaſts. Dig. 
lib. 48. Co. lib. 9. e N FE, 

Improper Parricide is puniſhed as voluntary 
and deliberate Homicide, Dig. lib. 48. - 


86. Of Partnerſhips, &c. by the Civil Law. w 


Fergie had their Original either from 
the fmallneſs of the Stock of particular Perſons, 
who could not trade alone to their Advantage; 
or from Covetouſneſs, where there was a Deſign 


of Ingroſſing; or elſe from the Nature of che 


Undertaking, which required the Aſſiſtance of 
many. And by the Laws of Nations Partner- 
ſhip is where two or more Perſons put Goods or 
Labour in Common, that each may Share in the 
Gain and Loſs. It. lib. 3. tit. 26. ſed. 1. 
The Principal Concern is Gain or Loſs. It 
muſt de by mutual Conſent; of publick or pri- 
vate Things, perpetual or temporary ; General, 
of all the Goods a Man poſſeſſes, or Particular, 
of one Commodity, as Wine, Oil, &c. Each 
Man muſt contribute ſome Share, otherwiſe it 
2 4 cannot 


\ 
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cannot be a Partnerſhip. Goods on both Sides 
may be brought into the Society, or on one Side 
Goods, and the other Labour and Service, or 
—_— and Service on both Sides Dig. lib. 5d. 
17, Cc. 2 

All are to have and bear equal Parts of Gain 
or Loſs proportionably to their Goods brought 
into their Stock; unleſs it be particularly cove. 
nanted to the contrary. If it is agreed that one 
ſhall have all che Gain, and that the others ſhall 
bear the Loſſes, it cannot be Partnerſhip : If one 
is to ſuffer Part of the Loſs, he is to have his 
Share of the Gain in Courſe; and ſo on the con- 
trary, if one is entitled to a Share of the Gain, 
he is likewiſe to bear the Burden of the Loſſes 
in Proportion: But by ſpecial Agreement, one 
may have; two Parts of the Profit, and bear a 
third Part of the Loſs only, && for a Partner 
may be extraordinarily conſidered on account 
+ bis. Art, Knowledge, Cc, Inſt. lik, 3. Dig. 
ib. 17. 
Nd Partner ſhall be allow'd out of the Com- 
mon Stck, what he ſquanders away on Women, 
S, Or, any Thing beyond neceſſary Expences 
of. himſelf and Family. All Partnerſhips ought 
to bet.o an honeſt Purpoſe: And Partnerſhips are 
difloly'd'by mutual Agreement, by Renunciation 
of one of the Partners; but this Renunciation 
is not to be made fraudulently, to buy à ſcarce 
Commodity alone, avoid Loſſes juſt coming, &. 
By the Death of one of the Partners; by Ac- 
compliſhmenr of the Buſineſs for which the Part- 
nerſhip was contracted ; by Confiſcation of the 
Goods of one of the Partners, when a Man is 
dead in Law; by Ceſſion of all the Eftate of one 
of rhe Partners to his Creditors ;. hy excluding 
| one 
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one that is become Lunatick, &c. Dig. lib. 17. 
Inſt. lib. 3- Co. lib. 4. F * TY 2 


87. Of Pirates, by the Civil Law. 


A Pirate is a Sea-Thief, who to enrich. him- 
ſelf, by Subtilty or open Violence, ſetteth upon 
Merchants and others trading by Sea; ever ſpail- 
ing them of their Loading, if they get the bet- 
ter, and ſometimes bereaving them of their 
Lives, in ſinking of their Ships, &c. Ridley 127. 

Theſe Robbers upon the Sea, are accounted 


| horrid Criminals, and deteſted of God and Man; 


they are Enemies to all, and as ſuch, neither 
Faith nor Oath is to be kept with them. They 
pretend Friendſhip, when their Intentions are 
nothing but Robbery and Bloodſhed; to effect 
which they are always wandring up and down, 
and reſting in no Place. Dig. lib. 48. | 

The Redreſs of Piracy is to be had in the Ad- 
mirals Court, which has Authority from the 


Prince to try Offenders of this Nature: The 


Proceedings are by Accuſation and Information, 
&c. The Puniſhment of Pirates is Death; and 
to be hung up in Chains where they have com- 
mitted any Murther, &. Dig. lib. 48. 

By the Laws of England, natural born Subjects 
committing Hoſtility by Commiſſion of any Fo- 
reign Prince are adjudg'd Pirates; and Perſons 
combining to yield up a Ship to Pirates, or to 
lay violent Hands on the Commander, are ad- 
judged guilty of Piracy: As are alſo Perſons ſet- 
ting out Pirates, concealing them, receiving 
Goods from them, &s. 


88. of 
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88. Of Pledges, Pawns, &c. by the Civil Law. 


A Pledge has three Significations; ſometimes 
it is taken for the Thing given in Pledge ; ſome- 
times for an Obligation, and the Right which 
ariſes from it; and ſometimes for a Contrag. 
A Pledge creates a Contract by the Law of Na- 
tions, in which a Thing is given by the Debtor 
to the Creditor for Security of his Debt, upon 
Condition that when the Debt is paid, the fame 
Thing ſhall be return d. Ist lib. 3. 


A Pledge may be voluntary, by Conſent of 


Parties, without Writing before three honeſt 
Witneſſes, and without being acknowledg'd be- 
fore a publick Officer. When a Man lends ano. 
ther Money to build an Houſe, &. the Houſe 
ſhall ſtand Security for it, and he fhall be paid 
before any other Mortgagee; which is called a 
privileg d Pledge. Dig. lib. 20. 12 

A Pledge may be alſo general, or particular. 
General, by a Pawn or Moregage of all a Man's 
Goods and Eſtate; but Things neceſſary for the 
Support of Life do not paſs, as wearing Apparel, 
Bedding, & e. A Pawn of all Goods may extend 
to future Acquiſitions; for Goods to be acquir'd 
hereafter may be pawn'd, as Corn in the Ground, 
Young in the Body of Cattle, . If a parti- 
cular Thing is pawn'd, every Thing that 1s the 
Product or Part of it, is under the ſame Obliga- 
tion, if it continues in the ſame State, and is 
of the ſame Nature. But if a Wood is mortga- 
ged, and the Debtor builds a Ship with the Tim- 
ber of it, the Ship is not Part of the Pawn; for 
the Ship is one Thing, and the Timber different 
from it. Dig. lib. 20. 13. Co. lib. 8. I 
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If a Pledge is given at ſeveral Times, he that 
;s firſt in Time hath the beſt Title. And if the 
Debtor hath not ſufficient to pay the ſecond 
Debt, the Credicor may proſecute him for Fraud, 
becauſe he did not yore him Notice of the prior 
Mortgage: But it there is Eſtate enough in 
other Goods, he may recover his Debt by Acti- 
on. The Pledge may be retain'd not only for 
the Debt for which it was given as Security, but 
till other Debts are paid to the ſame Creditor by. 
the ſame Debtor. Co. lib. 8. Dig. lib. 12, 12 
In this Contract it is often agreed between the 
Debtor and Creditor, that the Creditor ſhall 
have the Profits of the Thing pawn'd or pledg'd 
for the Intereſt of his Money ; and ſometimes ic 
is agreed between them, that if the Debt is not 
paid within a certain Time, the Pledges ſhould 
be abſolutely forfeited; but this Agreement is 
forbidden, that cruel Creditors may not take 
Advantage of the Neceſſities of poor Debtors. 
If the Debtor make any long Delay to pay the 
Debt, the Pledge may be ſold by the Authority 
of the Judge, after two Years Notice given to 
Redeem it ;and then the Debt being paid by the 
Sale, the Overplus muſt be return'd to the Debt- 
or. Dig. lib. 20. Co. lib. 8. 

The Creditor and Debtor may agree, That 
if the Money is not paid at a certain Time, the 
Creditor ſhall poſſeſs che Thing pawn'd by way 
of Sale, at a certain and juſt Price. The Cre- 
ditor whilſt he is in Poſſeſſion muſt anſwer all 
Loſſes and Damages, by Neglect or otherwiſe, 
unleſs it be by inevitable Accident. And the 
Creditor ought not to uſe or employ the Thing 
pawn'd. Co. lib. 8. Dig. lib. 50. 

A Pledge is only a Security of a Debt, for the 
Advantage both of Creditor and Debtor. 


89. 07 
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39. Of Peſſiſſun, by the Civil Li. 


He that hath Plenum Dominium does poſſeſs, and 
is in Poſſeſſion; for one may be without the 
other, to poſſeſs ſignify ing the Right, and to be 
in Poſſeſſion, ſignifies to be fo in Fact, without 
a Right. Dig. lib. 41. S tb a Em 
Corporeal Things may be poſſeſs'd according 
to their different Natures, as a Houſe by lying in 
it, or keeping the Keys, &c. Land by manu- 
ring it; Cattle by being ſhut up, or being guard- 
ed in the Fields, &c. Incorporeal Things as an 
Office. &c. the Uſe and Exerciſe of it. No 
Poſſeſſion can be acquired without an actual Sei. 
zure or Entry, into Part at leaſt in the Name of 
the Whole. Two or more Perſons cannot whol- 
ly poſſeſs the ſame Thing, at the ſame Time 
with the ſame kind of Poſſeſſion; but with a dif- 
3 kind of Poſſeſſion they may do it. Dig. 
ib. 41. | 

A Poſſeſſion may be gain'd by Proxy; and 
may be continued by Tenants, Servants, thoſe 
to whom the Thing is lent, &c. for theſe may 
poſſeſs in the Owner's Name. He that has a 
good Action for the Recovery of his Right, is 
ſuppoſed to be in Poſſeſſion of it; tho it is bet- 
ter to have the actual Poſſeſſion. He that is 
fpoil'd of his Poſſeſſion muſt be reſtor'd to it, be- 
fore the Ticle of any other can be examin'd. 
No private Man may take Poſſeſſion of his own 
forcibly, where a Remedy may be had by Law. 
He that fraudulently quits his Poſſeſſion, ſhall be 
ſuppos d to be in Poſſeſſion to anſwer Damages. 

Co. lib. 4. Inſt lib. 4. Dig. lib. 50, &c. 
It is very advantagious for a Man to be in Poſ- 
ſeſſion, tho he have no Title; for the Proof lies 
1 upon 
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upon the Perſon that would come in upon the 
poſſeſſor; wherein if he fails, the Poſſeſſion 


continues till the true Title does appear; and if 


the Proof ſeems dubious, the Preſumption of 
Right ſhall be for the Perſon in Poſſeſſion. And 
the Perſon in Poſſeflion may make his Defence 
with the Profits of the Eſtate. Tf. lib. 4. 
Poſſeſſion taken honeſtly , is as effectu- 
al as a good Title to ſome Purpoſes. Dig. 
lib. 50. d : os, 


90. Of Prædial Services, by the Civil Law. 


Prædial or * Services, are Rights which one 
Eſtate owes to another. As where I am Owner 
of ſuch a Ground, I have the Right of a Way to 
itthro' the Ground of another; or becauſe I am 
poſſeſſed of this Houſe, my Neighbour cannot 
beat out a Window out of his own Houſe to- 
wards me, or build his Houſe higher without my 
Leave, &c. Inſt. lib. 2. 

A Man may have a Right to go on Foot or 
Horſeback, or in a Coach over another Man's 
Land to his own; or a Right of driving Cattle, 
a Cart, &c. over the Land of another. There 
may be alſo a Right of drawing Stones, Tim- 
ber, and of leading an Army, if it be done 
PROS Damage to the Corn and Graſs. uf, 
10. 2. | 

One alſo may have a Right of bringing Water 
by a Pipe or Rivules thro? another Man's Land; 
a Right, of drawing Water, and of watering 
Cattle; a Right of Common, Paſturage, dig- 
ging Gravel, Chalk, Sand, &c. for the Uſe of 
an Eſtate; and of Hunting, Hawking, Fiſhing, 
Oc. Inſt, lib. 2. Dig. lib. 8. 

Theſe 
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Theſe are called Rural Services; there are alſo 
City-Services, concerning the ereting Houſes 
of Habitation, &. for which ſee, Building of 
Houſes, &c. | 


91. Of Preſcription, by the Civil Law. 


Preſcription is defin'd to be an Acquiſition of 
8 by a Continuance in the Poſſeſſion of a 
Thing for ſo long Time as is requir'd by Law. The 
Original of this way of gaining Property is from 
the Law of the Twelve Tables; and it is nothing 
elſe but a continu'd Poſſeſſion. Dig. lib. qr. 
Preſcription has five Requiſites to ſupport it, 
Viz. 2 good and honeſt Deſign in the Perſon 
claiming Preſcription, ſo that bare Poſſeſſion is 
not ſufficient. juſt, particular and real {Cauſe 
or Title is requir'd, as by Sale, Exchange, Gift, 
&c. Such a Cauſe as will entitle the Receiver to 
the Property from the true Owner. The Thing 
muſt be capable of Preſcription; and there is no 
Preſcription of Things Sacred, Goods of Churches, 
the Prince's Domains, Goods of Minors, of thoſe 
abſent in the Service of the Commonwealth, &. 
There muſt be a juſt and continual Poſſeſſion, 
without Interruption to ſupport the Preſcription, 
which ſhall be preſum'd *cill it is prov'd the con- 
trary. And a lawful Time is neceflary to give 2 
Right by Preſcription; which by the Civil Law 
is three Years for Things moveable or corporeal, 
and ten Years for Things immoveable and in- 
corporeal, if the Perſons pretending Right in- 
habit in the ſame Province: But if they are fat 
abſent, twenty Years Preſcription is neceſſary 
to gain an Eſtate. If. lib. 2. Dig. lib. 41. Co. 
E. 3, 7, Oe. if 
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If Perſons have Dwelling- places in ſeveral 
Provinces, they are reputed to be preſent in 
each; and if a Man hath no Dwelling-place of 
his own, he may be preſum'd to be preſent eve- 
ry where, becauſe he hath no fixed Habitati- 
on. There are other Preſcriptions of longer 
Time, viz. thirty or forty Years, by which e- 
ven ſtoln Goods, and thoſe obtain'd by Force, 
may be preſcrib'd by the Civil Law; and this 
is for the Publick Quiet, and to put an End 
to Controverſies, by inflicting a Puniſhment 
on the Negligence of the true Owners, &c. 
Co. lib. 7. By the Canon Law, Alter. | 

By the Common Law of England, the Time 
of Preſcription is that Time whereof there is no 
Memory of Man, or Record to the contrary. 


92. Of Preſumption, by the Civil Law. 


A Preſumption of Law is where the Law or- 
ders, from probable Reaſons, a Fa& to be taken 
for true, till it appears to the contrary. As that 
he who is in Poſſeſſion has the beft Title till a 
better appears; that all Men love their Chil- 
dren;are in their Senſes, &c, That every Man 
is honeſt, unleſs he has been guilty of Infamy, 
(and then he ſhall be preſum'd to continue infa- 


mous) And theſe will admit of Proof to the con- 


trary. Dig. lib. 50, &c. 
But in a Preſumption ( Furs & de Fure) of 
Law and by Law, there is ſuch a Certainty ſup- 


pos d, that a Proof to the Contrary will ſcarcely 
be admitted. The Law in this Caſe vehement- 


ly preſumes a Thing done or not done, and 
founds ir ſelf upon what it does only preſume : 
As if a Man is contracted to a Woman, and lies 
with her, the Law will pronounce this a Mar- 

riage, 
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riage, and it will not endure a Proof to the 
contrary, that there was no Marriage. Dig. 
RS. | 15 

A Preſumption of Man, or of a Crime, ariſes 
wholly from theDiſcretion of the Judge, from the 
Circumſtances of the Fact, without any expreſs 
Law to direct him; and it is a Conſequence 
upon a Fact. 1 


90 Pretors, by the Civil Law. 


The Prætors are 2 Sort of Magiſtrates, whoſe 
Buſineſs it is to interpret the Law by Equity, and 
to mitigate the Rigour of it. And their Office 
is annual Inf. lib. 1. 

A Prætor is appointed to oblige the Heirsof 
a Perſon deceas'd, to act according to the Di- 
rection of the Teſtator. And there is a Succel- 
ſion by Grant of the Prætor, when he gives the 
Bonorum Poſſeſſio (which ſignifies Poſſeſſion only) 
to any one; and when he gives a Right as well 
as Poſſeſſion, which is defin'd to be a Right 
of purſuing and retaining the Inheritance of 
ſome deceaſed Perſon, granted by the Prætor. 
Dig. lib. 37. 

The Grant of the Prætor is either Decretal, 
or by Edict. Decretal, where the Prætor in ſome 
Cauſes upon hearing, decrees, not that any one 
ſhall ſucceed the Deceas'd in his Inheritance, 
but only that he ſhall have the Right of Poſlel- 
ſion for ſome Time, till it can be determined 
whether a Thing alledg'd is true or not. As of 
a Minor, 'cill it is known whether he is the 
Child of the reputed Father; a Wife in che 
Goods of her Husband, *till it be known whe- 
ther ſhe is with Child by him, or not, &« 


And the Grant by Edict, is where the 
i. * ae 
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prxtor gives Bonorum Poſſeſſio to,Perſoris in a cer- 


\ 


tain Degree without bearing the Parties judici- 
D/ ode 

There is alſo an SN and Extraordinary 
Grant of the Prætor; the Latter is by a peel 
Conſtitution, and to ſome. paxticular Perſons, 
The Survivor of the Husband or Wife, by the 
Grant of the Prætor, ſucceeds in Eſtate when 
the Kindred fail. Parents and Children are 
to apply to the Prætor withim a Year aftetf it 
comes to their Knowledge, that they have a 
Right, “c. And orhers, within a hundred Days, 
or they Ioſe their Benefit. And tho? in ſome Ca- 
ſes the Grant of the Prætor may not be abſolutely 
neceſſary, yet Application hath been made to 
him to ſtrengthen the Title, or to gain more 
Privileges than might be enjoy d without it. Dip. 


32 
« 


lib, 38. Luft. lib. 3. 7 | 
94. Of Proctors, by the Civil Law. 


A Proctor is he that manages another Man's 
Cauſe, by his judicial Authority and Commit. 
fon, The Proctor — the Fact of a Cauſe, 
7p Advocate the Law of it. Dig. bib. 3. 

0. ib, 2. 
The Duty of a Proctor conſiſts in diligently 
obſerving the Bounds of his Authority; and if 
he would a& beyond his general Commiſſion, 
he oughr to have a ſpecial Proxy for thar Pur- 
poſe. If his Commiſſion is queſtion d, he muſt 
five Caution de Rato, or that his Proceedings 
ſhall be ratified. The Pro&or for the Defen- 
dant is alſo to give Security to pay the Con- 
demnation, if the Defendant does not give it 
himſelf, Co, 3b. 2, Dig. * 3, &. bs 
ks 
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ln a criminal Cauſe a Proctor will not be ad. he 
mitted for the Defendant in his Abſence, if the l 


Puniſhment to be inflicted is Capital or Corpo. 
ral: But when the Crime is only fineable, 2 5 n 
Proctor will be allow'd to appear for him. The run 


Criminal in all great Crimes muſt he preſent 
to receive his Puniſhment ; and che Judge may 
thereby the better find out the Truth, from the 
Countenance, the Conſtancy, Fear, &*: of the 
Criminal upon the Trial Dig. lib. 48. 
A Minor may not appoint a Proctor but by 
his Guardian; yet if one: under Age conftitut; 
a Proctor, and obtains Sentence, his Age hal 
not be prejudicial. Co. Ih, 00. 


95. Of Prodigalsy by the Civil, Lev. 


A Prodigal, by the Civil Law, is one who 
knows no End or Meaſure in his Expences, but 
waſtes and ſquanders away his Eſtate. The Prz- 
tor aſſigns him a Curator, as he does the Mad- 
man till he becomes prudent and diſcreet. Dig 
lib. „ | ies oy yp 

The Law nulls all Obligations, Alienation, 4 pre 
and Contracts made by Prodigals, unleſs it be © dec 
thoſe that tend to their Advantage; their A0s Will ſea P 
are compar'd to thoſe of Madmen, when they 
act like them. A Contract with a Prodigal © Bi proof 
furniſh him with Money to give to his Whore, to De 
ec. is void in Law, &c. Dig. lib. 45. Jo. ſelf g 

The Law of the Twelve Tables immediately Bi neſſe; 
committed the Adminiſtration of the Eſtate ol ing a1 
a Prodigal to the next of Kin; but as it cannot Ib. 22 
be always evident when a Perſon ought to be 
accounted a Prodigal, Application is uſually WW aſirms; 

made to the Magiſtrate, for his Decree, * ought 
I, 2 "Y ene i what 
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the Kindred take upon them their Care and Cu- 
ſtody. Dig- hb. * | 


In France Prodigals are declar'd by Sound of 
Trumpet; in Holland I have been inform d, the 
Prodigal is impriſon d, and ſec at Work, till he re- 
forms. But our Laws are ſilent in theſe Caſes, 


and take no Care of theſe People. 
96. Of Proofs, by the Civil Law. 
Proof is either General or Particular, General 


Proof is an Act which perſwades the Mind, and 
creats Belief in the Judge which hears a Cauſe, 


that ſuch a Fact is true or falſe: And Fact is 


the Subject Matter of Proof; for Law is not to 
be prov'd but alledged. Dig. lib. 22. tit. 5. 
leg. 11. | | 
\ full Proof is by two Witneſles, &c. And 
there is Proof by Law, and Proof adjudg'd by 
Man. Proof by Law is when the Law has deter- 
min'd what is Proof; as when two credible Wit- 
neſſes depoſe the ſame Thing; or when all Par- 
ties ſign a Contract, & Proof by Man is 
a Proof in the Opinion®ot the Judge ; and 
ſo declar'd by him where there is only imper- 
te& Evidence, but attended with good Circum- 
ſtances, &c. Proof in Law is not ſo certain as 
Proof in other Sciences ; for it ſeldom amounts 
to Demonſtration. And a Man may confeſs him- 
ſelf guilty when he is not guilty ; and two Wit- 
neſſes may depoſe falſly ; which notwithſtand- 
1 are both Proofs in Law. Co. lib. 4. Dig. 
ib. 22. | 
The Proof lies upon him that alledges and 
affirms, whether Plaintiff or Defendant. Proofs 
ought to be very clear in Caſes Criminal: Bur 
what is notorious W no Proof, for that of 
a 2 | 1c 
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it ſelf is undoubted Proof ; it being ſuppoſed 
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to be done in the Preſence of the Judge in Court 
and in the Preſence of a Number of Men. Dip, 
44. | | 


Proof in particular may be by Confeſſion, 


Preſumption, Witneſſes, &c. And Confeſſion is 
an Acknowledgment made by the principal Par. 
ty, that the Debt demanded, or Allegation with 
which he is charged, is true. And it is a; 
valid as a Sentence, for the Party is ſaid to be 
condemn'd by his own Decree : But the Con- 
feflion ought to be free, and without Compul. 
fion or Torture; and a Confeflion by Miſtake 


may be revoked. Dig. lib. 42. Co. lib. 9. 


See Oaths, Preſumptions, Witneſſes, &c. 
97. Of Property, by the Civil Law. 


When the Property and Profit of a Thing art 
veſted in the ſame Perſon, he has Plenum Domi- 
nium, Which is not ſubje& to any Condition or 
Charge. Dig. lib. 4x. 

This Property mah be of all Corporeal or In- 
corporeal Things, and may be acquir d by Grant, 
Preſcription, &c. But Things which are com- 
mon to all, no Perſon has a Property in, nor 

an any one be Maſter of them, ſuch as the 

eavens, Stars, Sea, &c. Hence is is lawful for 
any one to Fiſh in the Sea, to drink any run- 
ning Water, &c. And Highways, Sea-ports, 
Havens, Cc. are common to all Men, at 
_ of that Nation where they are. If. 
* 5 | 

As to Property theſe Rules may be obſervd: 
That is not mine which may be taken from me 
by Law ; What is any one's cannot be n 
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red to another without his Act: That is my E- 
ſtate which is let out to a Tenant: He that has 
the firſt has the beſt Title: No one can paſs over 
a greater Right than he has himſelf: No Per- 
ſon can have a Title by the Fraud of another: 
He that is abſent in the Buſineſs of the Common- 
wealth, muſt not loſe his Right by Reaſon of 
his Abſence ; but on the other hand, his Abſence 
maſt not be advantageous to him, to the Preju- 
dice of another. Dig lib. 50. &c. 


Vide Poſſeſſion, Preſcription, Occupancy. 
98. Of Rack, Torture, &c. by the Civil Law. 


The Rack is applied upon an Accuſation of 
a great Crime. It is an Engine on which the 
Criminal is laid, having his Joints and Bones di- 
ſtended ; and ſometimes his Fleſh is gnaw'd with 
hot Pincers to extort a Confeſſion. Co. lib 9. 
This Puniſhment relates only to mean Perſons 
that are accus'd, or that contradid themſelves 
when Witneſſes, or endeavour to conceal their 
Evidence ; for Nobles and Perſons of high Rank 
are not to be put to the Rack, unleſs it be when 
they commit Treaſon, or ſome Crime of the 
higheſt Nature. And Women with Child ſhall 
not be put tothe Torture, (for the Infant in the 
Womb is not criminal) nor Children under 
Fourteen, Cc. Dig. lib. 22. 44. Co. lib 9. | 
The Rack ought not to be uſed and ex- 
tended to Loſs of Life or Limb. If the Judge 
ij ſo cruel,he may be puniſhed withDeath : But if 
2 Criminal recants his Confeſſion, he may be 
tortur'd a ſecond Time; and if he recants the 
ſecond Confeſſion too, he may be tortur'd a 
third Time; but no more. The Cauſes of Con- 
EST 1 Aa} = dem. 
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demnation to the Rack are generally where der, 
there is only one Witneſs, ſtrong Preſumptions Thing 
Cc. And the Romans, that Men ſhould not * ſourfe 
upon the Evidence of one Witneſs, contriva Ml 47, 4 
this Method that Innocence ſhould appear by Ro 
an obſtinate Denial, or Guilt by a plain Con. WM nals, 


feſſion. Dig. lib. 48. ed ex 
of thi 
99. Of Rapine, Robbery, Priſon-breakers, c. _ 

| an 


Rapine, or Robery, is committed by taking Gaol: 
away a moveable Thing, with ill Deſign, for of the 
Lucre-Sake, by Force and Violence. It is di. to be 
1 from Theft, becauſe it is attended 
with open Violence, whereas Theft is commit. 
ted privately. Inſt. lib. 4. 


If it is a Thing immoveable, it is more pro- R 
perly ſaid to be Invaſion: It muſt be with il taket 
Deſign, for Force and Violence only does not them 
make it to be Rapine. There muſt be a taking Forc 
away; it is not ſufficient that a Man is put in Tat 
Fear only, and then delivers his Goods of his neſt 
own Accord. A Man may not take away by Wi for c 
Force what he believes to be his own, leſt ſuch MI te! 
Pretences ſhould give a Colour to Robbers for WW with 
their plundering. Houſe-breakers; thoſe that men 
rob upon the Highway, that ſtrip Paſſengers of Co. 
their Cloaths, or that take Goods away by T 
Force, (tho' they do not break open Houle, ſhe « 
c.) are guilty of Rapine. Co. lib. 8. Dig. ti. dhe 

, &C. 5 5 | | cum 

Beſides the common Proſecution for Theſt, 1 err 
Recovery may be had of thrice the Value of Wl dt. 
the Goods, that were taken, with the Goods ſarie 
themſelves. Houſe-breakers were uſually con. men 
demn'd to the Mines; Highwaymen puniſh 12 


with Death, and hung up in Chains for = 
| a, 
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„cc. Thoſe who violently take away any 
. while a Houſe: is on Fire, &i forfeic 
t die fourfold, within a Year. Inſt. lib. 4. Dig. lib. 


Mobber, Houſe-breakers,, and other Crimi- 
Con. nals, who break out of Priſon, may be puniſh- 
ed extraordinarily, according to the Diſcretion 
of the Judge: But it ought to be conſider'd 
whether the Priſoners eſcap'd by Conſpiracy, 


C, 
and Force, or by Conſent or Negligence of the 

king Gaoler ; and if it be by Conſent or Negligence 
for of the Gaoler, the Puniſhment of them ought 
s di. to be the leſs ſevere. Dig. lib. 47. 2 
ded get | | 
mit. 190 Of Rape, by the Civil Law. 

pro. Raviſhing is when a Virgin or Widow are 
n il taken away by Force, with Intent to deflower 
not them; or when theſe are actually deflower d by 
inp Force without taking away. It ought to be the 
tin Taking and Deflowring of a Woman of an ho- 
hi neſt Reputation, (and more particularly Nuns) 
hy for common Proftitutes are not within the Pro- 
uch tection of this Law. If the taking away is done 
for with Deſign to marry the Perſon, the Puniſh- 
hat ment is not the leſs; and the Marriage is void. 
s of Co. lib. 9. | | 

by The Declaration of a Woman afterwards,that 
ſes, ſhe conſented, will not excuſe the Criminal, if 


lil, che Conſent does not appear from other Cir- 

cumſtances If the Woman was under the Go- 
eſt, vernment of her Father or Guardian, it is Force 
of WW notwithſtanding her Conſent. And all Acceſ- 
ads WF {aries and Aſſiſtants, Governeſſes, Waiting Wo- 
n. men, Cc. ſuffer the ſame Puniſhment with the 
1d principal Offender ; which is Death and Con- 
ur- WW filcation of Goods, &c. But in ſeveral Nations 
Aa4 | A 
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the Penalty of Death is not always inflicted, t. 


ſpecially if the Woman marries the Raviſher. C. 
lib. 9. tit. 17. VVV 

A Raviſher may be ſlain by any of the Kin. 
dred, in the Act of taking away, or of debauch. 
ing the Perſon raviſh'd. And there are Inſtance 
where Women have been puniſh d for taking a. 
way young Men by Force, with Intention to 
debauch them. | | 


Right, fee Poſſeſſion, Property, &c. 
101. of Sacrilege, by the Civil Law. 


Sacrilege is the Stealing of a Thing ded. 
cated to the Service of God, in a Publick Place 
For if any thing belonging to private Perſons 
left in a Church is ſtollen, it is only common 
Theft, not Sacrilege. But the Canon Law de- 
rermines that alſo to be Sacrilege; as alſo the 
Stealing of a Thing known to be conſecrated in 
a Place not conſecrated. Dig. kb. 48. &c. 

— Thoſe Perſons are guilty of Sacrilege, who 
without Authority, take away Perſons that have 
fled to Churches for Sanctuary. This has not ſo 
good Foundation as the other as to Cr- 
minals, who thereby expect Protection from 
that Being they have offended; and this Law is 

become obſelete. Co. lib. 9. ES 
The Puniſhment of Sacrilege is uſually Death; 
but Regard ought to be had to the Thing ſtoln, 
che Time, the Place, the Age, Cc. of the Of- 
fender. Dig. lib. 48. By the Laws of England Sa- 
crilege is, not more ſeverely puniſh'd than other 
Thefts,; bur I think it ought to be ſo, in Honour 
of God and Religion, op; 
. Sanctuary, vide Impriſonment- 
My ag 102, 


2. 


102. Of Satidation, by the Civil Law. 


That Sentences may have their due Effect, the 
Civil Law adjudges Satiſdation to be neceſſary. 
It is a Security given by each Litigant, to the 
other, viz. On the Part of the Plantiff, that 
he will proſecute his Suit, and pay the Coſts, if 
he is caſt ; and the Defendant gives Security 
that he will continue in Court till Sentence is 
paſſed. Inf. lib. 4. 

This Caution ought to be given in all Suits, 
unleſs the Judge indulges ſome Perſons upon 
ſpecial Reaſons co give Caution by Pledge, or 
by Oath, or by bare Promiſe, eſpecially where 
the Party has a real Eſtate within the Juriſdicti- 
on. Co. lib. 1. 5 

By the Laws of England, the Plantiff does not 


give any Bail for the Coſts, unleſs it be upon a 


Writ of Error, &c. 
103. Of Self. Marder, by the Civil Law. 


Thoſe that attempt co kill themſelves to evade 
the Puniſhment of Crimes, of which they are 
under Accuſation, are puniſh'd as deliberate Mur- 
therers ; butthoſe that attempt to deſtroy them- 
ſelves out of an Impatience of Pain or Grief, 
2 Fs to be treated with more Mildneſs. Dig. 
ib. 48. 

TheSoldiers,Gownmen, &c. among the Roman, 
were inſected with the Vanity of the Stoick Phi- 
loſophy, which eſteem'd Suicide an honourable A- 
ction; eſpecially when Men could not ſubſiſt 


themſelves with Reputation. 


By 
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By Cuſtom and Practice, the dead Bodies of 
thoſe who have been guilty of Self-Murder, 


are treated ignominiouſly, either by hangi 
them on the Gallows, or bury ing thei Ge 
"+ Spas ; 5 


Self. Defence, ſee Homicide. | 
104. of Sentences, by the Civil Law. 


The Sentence. is the Determination of the 


Controverſy between the Litigants. And this is 
the End of the Suit; as Conteſtation is the Be- 
ginning of it. Dig. lib. 42. 

A Sentence is either Interlocutory, or Defini- 
tive. Interlocutory, where the Judge decides 


fome incident Queſtion ariſing upon the prin- 


cipal Cauſe: And this may be revok'd by the 
ſame Judge at any Time before the definitive 
Sentence. Definitive, by which the principal 
Cauſe it ſelf is determin'd, which cannot be re- 
vok'd by the fame Judge. 

It muſt be given in the Preſence of the Par- 
ties; or in the Abſence of either of them it ma 
be given upon Contumacy in not appearing, It 
ought to be according to Law, conformable to 
the Libel, and to the Acts of the Court and 
Proofs. But the Judge is not oblig'd to expreſs 
the Reaſons of his Opinion in the Sentence, un- 
rn it be in criminal Cauſes. Inf. lib. 4. Dig. 

19, 10. 

The Sentence, beſides Deciſion of the princi- 
pal Point, ought to contain a Condemnation of 
Coſts of Suit: For regularly the conquer'd Li- 
tigant ought to pay Expences to the other, un- 
leſs he had a probable and juſt Cauſe of con- 
tending. It paſſes into a compleat hs 

| WY} ”” 
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and is taken for Truth (tho' ecroneous) jf there 
be no Appeal lodg'd againſt it; but it does not 
bind hots Perſons that were not Parties, except 
the Claim is made under their Title. Co. lib. 3, 
Dig. lib. 1. | 

Criminals condemn'd to Death cannot grant 


away their Eſtates after Sentence; and ſome 


date the Forfeiture from the Commiſſion of the 
Crime. Dig. lib. 56. A Sentence may be by 
Law as well as by the Judge : As when a Law 
enacts that he that commits ſuch a Crime, 


ſhall ſuffer ſuch a particular Puniſhment. And 


if it is inflicted by the Law 3pſo facto, the Pu- 
niſhmene bears equal Date with the Crime. 


Nov. 143. 


105. Of Sequeſtrations, by the Civil Law. 


A Sequeſtration, is where a Thing in Con- 
troverſy by two or more is left in the Hands of 2 
third Perſon, upon Condition that he ſhall keep 
it ſafe during the Continuance of the Suit, and 
at the End of it reſtore the fame to the Perſon 
as has the Victory. Dig. lib. 16. 

It is voluntary, where the Sequeſtrators are 
named by the Agreement of the Parties, or ne- 
ceſſary, when it is directed by the Magiſtrate. 


The Cauſes of Sequeſtration by the Magiſtrate, 
are Fear of Flight in the Party, Deſtruction of 


the Thing in Controverſy, Contumacy in not 


appearing, c. But if Caution or Security is 
given, the Judge will generally releaſe che Seque- 


ſtration. Dig lib. 16, 49, Cc. 

The Requiſites to Nneceſſary Sequeſtration 
are Citation, Proof of the Debt or Right, or of 
Danger, that you ſhall probably loſe your Right, 


if Sequeſtration is not granted, & c. but a Judge 
ought 
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ought not to be forward in it, for it is a Sort of 
Execution, with which regularly a Suit ought 
not to be begun. Co. lib. 7. tit. 53. leg. x. 

The Office of the Sequeſter, vix. the Perſon 
in whoſe Hands the Thing is depoſited, is to 
preſerve the Thing during the Suit; and to 
give an Aceount of the Sequeſtration at the End 
of the Suit. He may ſell thoſe Things that will 
otherwiſe periſh, and allow the Party Aliment 
out of them, if he cannot ſubſiſt without it, and 
alſo the Coſts to carry on the Suit; but this is 
underſtood where the Thing ſequeſtred will bear 
it. Dig. lib. 16. 


a | * 
106. Of Sodomy, by the Civil Law. 


Sodomy is when a Man lies with a Man, or 
with a Woman againſt Nature; or when a Man 
or Woman has Copulation with a Beaſt. This 
has been always eſteem'd an abominable and 
odious Crime, ever ſince the Deſtruction of So- 
dom and Gomorrha; and it could be wiſh'd the 
preſent Age was more innocent with reſpe& to 

this Offence. 

I be Puniſhment of this Crime by the Civtl 
Law is Death of the Man and Woman; but an 
Endeavour and Attempt only to commit Sodo- 
my, is not puniſh'd with Death. Co. lib. 9. 
Dig. lib. 47. at. 
By the Divine Law and by Cuſtom, Sodomy 
is puniſh'd by Hanging or Burning. But by the 
Canon Law, Laymen' areonly excommunica- 
ted; and Clergymen depos'd and confin'd to a 
Monaſtery. | 


107. f 
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107. Of Succeſſion, by the Civil Law. 97 


Succeſſion or Inheritance, is N Right er lc. 
ceeding to that Eſtate Real or Perſonal, which 


the Perſon deceas d had at the Time of his 


Death. And the word Inheritance ſometimes 
ſignifies the Eſtate it ſelf, and not only the Right 
of ſucceeding into it. Dig. lib. 50. | 
Succeflion is either by Law, by Teſtament, 
or by the Bonorum Poſſeſſio granted by the Prætor. 
Succeflion by Law, is where for want of an 
Heir appointed by Teſtament, the Law caſts the 
Eſtate upon the next Heir. This originally pro- 
ceeds from the Law of Nature, becauſe our Eſtates 
(when we die) ought of Courſe to devolve up- 
on our Children, or next of Kin. Int. lib. 3. 
The Law with relation to Succeſſion, an- 
ciently was very much perplexed; but by the 
Novel Conſtitutions it is ſetled and made plain. 
This Succeflion is either i» Capita, or Stirpes. 
Capita is when the Inheritance is to be divided 
according to the Number of Perſons which are 
to ſucceed; as the Inheritance of the Father in- 
to four Parts — his four Sons. Succeſſion 
in Stirpes is when by Fiction of Law, a Family 
comes by Repreſentation into the Place of the 
Deceas d, and divides that Share amongſt them- 
ſelves, which he himſelf would have been en- 
ticled if he had been living: As if one of the 
four Sons had died before the Father, and lefc 
Children behind him, thoſe Children ſhall have 
9 their Father, and have had his Part. 
»ſt. lib. 3. | | 
Succeſſion by Law is either in the deſcend- 
ing Line, aſcending Line, or the collateral Line. 
In the deſcending Line, if the Parent dies, - 
the 
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the Children by the firſt or ſecond Marriage 
born in lawful Matrimony, ſucceed ually In 
all the Eſtate, whether real or perſonal, A 
Poſthumous Child hath alſo his Share. If there 
are no Children, the neareſt Degree in a lineal 
Deſcent ſucceeds. It ſeems natural that the E. 
face ſhould firſt deſcend, becauſe the Parents are 


the Authors of the Being of their Deſcendant, 


Nov. 118. Dig. lib. 34. | 
The Aſcending Line ſucceeds when the de. 
ſcending Line is at an End. The Father and 
Mother ſucceed equally ; and afterjtheir Deaths, 
the teſt according to the Proximity of their 
Degrees both of the Facher and che Mother' 
Side. No Right of Repreſentation is allowed 
amongſt Aſcendants; yet the Brothers and $i. 
ſters of rhe. whole Blood are admitted with the 
next Aſcendants: And if there are Brothers and 
Siſters Children, the Right of Repreſentation and 
of ſucceeding into their Father's or Mothers 
Share, with the Aſcendant in the right Line is 
allow'd them. And in general the Parents may 
ſucceed thoſe Children which might have ſuc- 
ceeded them, if the Parents had died firſt. Dig. 
lib. 28. Nov. 118, 127. a 
The Collateral Line ſucceeds when there are 
no Deſcendants or Aſcendants in the right Line; 
without any Diſtinction between the Kinſmen 
by the Father's Side, and the Kinſmen by the 
Mother's Side. And Brothers and Siſters of the 
whole Blood ſucceed each other without any re- 
gard wherher the Eſtace came by the Father or 
Mother; and if a Brother and Siſter are dead, 
cheir Children ſucceed to their Share by Repre- 
ſentation. Brothers and Siſters Children of the 
whole Blood, exclude the half Blood : And Bro- 
chers and Silters of the halt Blood, hold _ 
i 


if eh 
mY 


ſent; 
* 
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104 the Children of thoſe Deceas'd by Repre ? 


Sucetſſim by Teftament, vide Teſtament ; and by. , 
 .  Ronoramn, Poſſeſſw, vide Præturr. 


See alſo Heirs, Family, Children, &c. 
108. Of Ji, I the Covil Le. 


A Surety is he that obliges himſelf in the 
ſame Contract with the Principal, for the greater 
Security of the Creditor. A Surety may be al- 
low'd in Civil and Criminal Caſes, ſo as not 
to be engag'd: farther than in the Penalty of a 
Sum of Money, and not Body for Body, in a 
Crime puniſh'd with Death. For if the Crime 
is of a very high Nature, and very apparent, 
Sureties ought not to be taken. oft. lib. 3. Dig. 


| +12. 48. * 10 | at mes 
The Obligation of the Surety is binding to his 


Heirs, tho no Mention is made of them. The 
Surety cannot be bound in a  Fage” Sum, or 
conftrain'd to other Time, &*c. than the Princi- 
pal. If the Surety pay the Debt, he has his A- 
ction againſt the Principal; and if the Principal 
pays the Debt, the Surety is releas d. If the 

rety is in Peril, he may ſue before the Time 
of Payment to. be indemnified. or diſcharged. 
And the Surety has a Right, by way of Excep- 


tion, to force the Creditor to ſue che. principal 


Debtor, beforehe ſhall recover againſt him as the 
Surety ; and the Creditor may be oblig'd by 
way of Exception, to ſue each Surety for their 
Share and Proportion, where there are more 
Sureties than one. Inſt. lib. 3. Dig. lib 46. m 
12 
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If there is no perſonal Securicy, a. Creditot 
may have a Caution or Security by way of 
Pledge from his Debtor. All Perſons may be 
Sureties, except Soldiers that ſerve in the Wars, 
Minors, and Women. Inf. lib. 4. By the Laws 


of England unmarried Women may be Sure. 


ties. 9 
109. Of Teſftaments, by the Civil Law. 


A Teftament is a voluntary. and juſt Diſpo. 
fition, touching what a Man would have done 
concerning his Eſtate after Death; with the di. 
902 Appointment of an Heir. Dig. lib. 28. tir, 

ATeſtamenc ought to be adviſedly made, 
by a Man's ſelf and not by another, The Te- 
ſtator muſt not be influenc'd by Fear, Fraud, 
or Flattery. The Teſtament is to be full and 


perfect, with the Appointment of an Heir, and 


in nothing to be againſt Equity, or Decency ; ' 


and it is not to be in Force till after the Te- 
ſtator's Death. Dig. lib. 28, 29, &c. 
Teſtaments were originally contriv'd by the 
Law of Nations ;as aMechod of Alienation of Pro- 
perty to take Effect after aMan'sDeceale. And by 
the ancient Law there were three ways of mak- 
ing them, viz. In the Roman Aſſemblies, in 
Time of Peace; In Time of War, when Men 
were about to engage the Enemy: And when 
the Teſtator did paſs away his Eſtate, by way 
of an imaginary Sale of it to that Perſon whom 


he appointed to be his Heir. Five Witneſſes 


were requiſite to theſe laſt Sort of Teſtaments; 
and by a later Civil Law, ic was order'd that 
Teſtaments ſhould be made ar one and _ ſame 

| ime, 


ſettled 
ters; | 
in oth 
ficient 
ſtamen 
the Sol 
even it 
Co. lib, | 
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Time, in the Preſence of ſeven Witneſſes, Cc. 


Int. lib. 2. | WIC," FOE 
By the Civil Law a Teſtament is either ſo- 
lemn and common to all, or uncommon and pri- 


vilegd belonging to ſome only; and both are 


either written or nuncupative. In a ſolemn 
written Teſtament, the Teſtator is to write his 
own Will; or dictate the ſame to another, not 
being Heir or Legatary. The Teſtator muſt ſub- 
ſcribe his Teſtament, unleſs he wrote the 
Whole himſelf. There were to be ſeven Wit. 
neſſes at leaſt, of fourteen Years of Age atleaſt, 
none of them under the Power or Family of 
the Teſtator ; and all of them were to ſubſcribe 
and ſeal with their own Seals, &c. Inſt. lib. 2. 
Co. lib. 9. | 

An unſolemn or privileged Teſtament, is the 
Teſtament of the Father where his Children are 
inſtituted Heirs, which may be valid as to them, 
if the Hand-Writing of the Father is not denied, 
and tho it is made without Witneſſes. Such is 
a Teſtament publickly regiſtred, &c. whick 
may be good without any of the aforemention- 
ed Solemnities. A Teſtament made in the Time 
of a Contagion, or Plague, is unſolemn and pri- 
viledg d. But above all the Teſtament of a Sol- 
dier (call'd a military Teſtament) is moſtly fa- 
vour'd and privileg'd in Regard of their un- 
ſettled Life, Dangers, and Unskilfulneſs in Let- 
ters; Women may be Witneſſes to his Will, who 
in other Caſes cannot; two Witneſſes are ſuf- 
ficient, and if there are no Witneſſes, the Te- 
ſtament may be valid, ſo that the Intention of 
the Soldier is prov'd, &c. alcho? it be by writing 
even in Blood upon his Scabbard or Shield, @c. 
Co. lib, 6. Dig. lib. 29. &c. | 

Bb A 
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uncupative Teſtamens, is when the Teſta. 
= — by Word of Mouth only declare his 
Will before ſeven Witneſſes; and ſuch a Will i; 
of as great Force and Efficacy as any Written 
Teſtament. Theſe Wills are more ancient than 
written Wills, being in Uſe before Letters were 
invented. It is not neceſſary that theſe Wills be 
reduc'd to Writing, or for the Witneſſes to ſub. 
ſcribe and feal them ; it is ſufficient that the 
Witneſſes ſee the Teſtator, and hear and under. 
ſtand him, when he makes a Diſpoſition of hi 
Eſtate, and appoints his Heir. If. lib. 2. Cy, 
Rica is the leſs ſolemn Will of one that 
dies Teſtace or Inteſtate, without the Appoint. 
ment of an Heir. Teſtate, when he that made 
his Codicil, hath either before or afterwards 
made his Teſtament, on which his Codicil de- 
pends, or refers to it, and it is valid tho' na 
confirm'd in the Teſtament. Inteſtate, when 
one leaves behind him only a Codicil without: 
Teſtament, wherein he gives Legacies on. 
ly, to be paid by the Heir at Law, and not h) 
any Heir Inſtituted by Teſtament. A Codici 
may be ſaid to be a laſt Will, but not a Teſts 
ment.; and may be either written or nunci- 
pative. Five Wicneſſes only are required to 
Codicil. No one can leave behind him two Te- 
ſtaments, but he may leave many Codicik; 
and an imperfect Teſtament may be lupported 
as à Codicil, when chere is a Clauſe in it to that 
Purpole. Inst. lib. 2. Dig. lib. 29, &c. 

An Heir cannot be obliged to open a Teſts 
ment before the ninth Day after the Deach of 
the Teſtator; and then it may be open'd by 
the Heir, or anv others who have an- Intereſt to 
foe ot hear it. If Contradictions are directed l 

2 ; ' 


it, b 
ment 
are C 
void 
Law, 
made 
diſinh 
of a 
where 
where 
been 
28. Fc 
Pri. 
Ideots 
Heret 
thers 


bited 


2. 


of ſou 
the La 
which 
are of 
made 1 
Heir h 
Thoſe 
of the ] 
ought 
Contra 
of the 
tends, 

But he 
Se. for 
&c. 
Some 
in Lan 
Teſtam 


might 


«Dd FT E> ED KY Yu Wi Th &@ 


28 K ** 


* 


to the Civil Law, 371 
it, both Clauſes are void; and it is not of Mo- 
ment to enquire whether the firſt or laſt Words 
are of moſt Force. Teſtaments may be made 
void by Law, or by the Office of the Judge. By 
Law, as by the Birth of a Son, after the Will is 
made, for the Son is Heir to the Father, unleſs 
diſinherited upon good Cauſe. By the Office 
of a judge, Teſtaments may be made void, 
where they are contrary to a natural Right ; as 
where a Perſon is paſſed by, that ought to have 
been inſtituted Heir, &c. Inſt. lib. 2. Dig. lib. 
28. fo, &C. | 

Priſoners of War, in Captivity ; Madmen ; 
Ideots ; Perſons born deaf and dumb; Apoſtates; 
Hereticks; Perſons guilty of Treaſon, and all o- 
thers condemn'd of capital Crimes are prohi- 
bited to make Wills and Teſtaments. ft. lib. 2. 


Dig. lib. 28. He that makes a Will ought to be 


of ſound Memory ; the Will of a Teſtator is 
the Law in a Teſtamenc. Clauſes in a Will, 
which are contrary to Law and good Manners, 
are of no Effect. Kind Conſtructions are to be 
made upon Legacies given by Teſtament. The 
Heir has the ſame Right as the Teſtator had. 
Thoſe areHeirs who ſucceed inthe wholeEſtate 
of the Deceas d. In doubtful Expreſſions the Heir 
ought to be favour'd more than a Legatary. In 
Contracts the Heir is anſwerable for the Fraud 
of the Deceas'd, as far as the Eſtate left him ex- 
tends, where there is a Covenant to affect him. 
But he ſhall not be condemn'd in Coſts of Suit, 
an for the Debts of the Teſtator. Dig. lib. 50, 
8 
Some Civilians have maintain'd, that an Eſtate 
in Lands, &. ought not to be given away by 
Teſtament, for by this Means too great a Share 


might come to the Poſſeſſion of one Man, 
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which would create Diſturbance in a Com. 
monwealch, by the Envy of thoſe that want 
their Share, and the Pride of others that haye 
coo much. Others contend that the Liberty 
of Feſtaments ought to be ſupported; as it 
maintains the paternal Power, directs Children 
co Obedience, encourages Induſtry, &c. in thoſe 
who expect the Eſtate of the Deceas'd. 


110. Of Theft, by the Civil Law. 


Theft is a fraudulent taking of a Thing from 
the Poſſeflion of another. A Man may be guil- 
ty of this Offence without taking the Thing 2. 
way with him; for if he comes with an Intent 
to ſteal, and being ſurpriz d in the Fact, throws 
away what he deſign'd to carry off, he is ne- 
vertheleſs guilty; but it is requiſite the Thin 
ſhould be removed out of its Place, otherwiſe 
the Poſſeflion remains ſtill with the true Pro- 
prietor. And an Intention to ſteal is not Theft. 
Dig. lib. 47. | | 

'The Taking muſt be fraudulent without the 
Conſent of the Proprietor ; and done privately 
without Violence, or elſe ic will be Rapine. It 
muſt be done with an ill Deſign; and uling 1 
Thing otherwiſe than was allow'd or granted 
amounts to Theft. To the Definition of Theft, 
it muſt be added for Lucre's Sake: For if it isa 
fraudulent Taking, only to injure or damage, 
ic is only Treſpaſs. Inſt. lib. 4. Dig. lib. 47. 

Theft is either manifeſt, or not manifeſt. Ma- 
nifeſt Theft is where the Thief is ſeen in the 
very Commiſſion of the Crime, or taken in the 
very AR, or near the Place where it was com- 
mitted, &c. If he ts only ſeen, an Outcry is to 


be made, and then Re is properly ſaid to * 
4 5 ; en 
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ken in che Fact. Not Manifeſt, is when the Thief 
is not taken or ſeen in the Act with an Out- 
cry, but is difcover'd after he has brought the 
Thing ſtoln to the Place deſign'd. He that aſ- 
ſiſts and directs with his Counſel, is guilty of this 
Sort of Theft: And the Plantiff in the Action for 
manifeſt Theft, recovers four times the Value 
of the Thing ftoln for his own Uſe; and for 
Theft not manifeſt, twice the Value, beſides the 
Thing ſtoln. The Puniſhment of manifeſt Theft, 
has had many Variations, ſometimes it has been 
pecuniary or whipping ; the ſecond Time ſtig- 
matizing, or branding with a hot Iron, or cut- 
ting off a Member; and the third Time, Death. 
Dig. lib. 47. Inſt. lib. 4. &c. 

Stealing of Things conſecrated to God, the 
publick Money, &c. and the ſpiriting away and 
ſtealing of Men and Children, is puniſh'd with 
Death. Stealing Cloths of Perſons while they 
are bathing, and Cutpurſes, &c. are more ſe- 
verely puniſh'd than ordinarily, becauſe of the 
Difficulties which Men lie under to defend their 
Goods in ſuch Caſes. The Time of committing 
the Theft may alſo encreaſe the Puniſhment, as 
when the Crime is committed in the Night, by 
Thieves lurking in Houſes for that Purpoſe. And 
the Manner of ic is to be conſidered, as when 
Thieves enter with Arms and break open Locks 
and Doors, &c. Dig. lib. 48. 47, &c. 

When any thing is ſtoln or damag'd in a 
Ship or Inn, by thoſe that are employ'd in it, 
the Captain or Maſter is liable to pay double 
Damages to the Paſſenger or Traveller. Inſt. lib. 
4. If a Son takes fraudulently from his Father 
it is Theft; but a criminal Proſecution is net 
allow'd, becauſe the Son hath ſome Intereſt in 
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the Goods; and the Father hath the Power of 
a private Correction, &c. If. lib. g. tit. 1. I, 11, 

Some Perſons are of Opinion that the Roman 
Law is very juſt, with reſpect to the Puniſhment 
of Theft, and that Death is too ſevere a pu- 


niſhment for this Crime, as it bears no Propoy. 


tion/to it: For there is a wide Difference he. 


tween the Goods of a Man and his Life, But 


we think is neceſſary for publick Quiet, 
8 111. Of Nute by the Civil Low. 5 


Treaſon is a Crime committed againſt the 
Safety and Dignity of the Supreme Power. The 
Supreme Power may be in the Prince, the No- 
bles, or the People, according to the Different 
Conſtitutions of Government. And this Crime 
may be committed by Strangers, tho' they owe 
Allegiance to another Prince. But Kings or 
Embaſſadors are excepted as Strangers, as all 
ſupreme Powers are equal; tho* they may be 
treated as Enemies. Dig. lib. 48. 1 

Treaſon comprehends Rebellion againſt the 
Emperor, Murder of his Perſon, or the great 
Men of his Council, correſponding with his E. 
nemies, Soldiers deſerting to an Enemy, &. 
Theſe are Acts againſt the Dignity and Honour 
of the Emperor, &c. And Coining baſe Maney 
is likewiſe Treaſon, for thereby the Publick 
Faith is diminiſh'd, G. 

Every one is bound to diſcover. and accuſe 


the Traytor. The Son muſt impeach the Fa- 


ther, the Wife the Husband, &c. for the Wel- 
fars of the Publick is to be preferr'd before pri- 
vate Affection. All Perſons even the moſt infa- 
mous are admitted to be Evidence againſt a 
Traytor, for the Safety of the Publick muſt * 

8 v 
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be tied up to the Common Rules. And if the 
Traytor abſconds upon Summons, and is con- 
tumacious above a Year, his Eſtate (all be con - 


| fſcated : The Proſecution alſo may be after 


the Criminal's Death, that the Publick may 
have the Forfeiture of his Eſtate. Co. lib. 9. Dig. 
The Penalty of Treaſon is the Death of the 
Traytor ; Confiſcation of Eſtate; Deſtruction 
of his Coat of Arms ; his Sons rendred incapa- 
ble of Honours, or Succeflion by Teſtament, 
cc. And ſometimes the Son have been deſtroy- 
ed, to prevent Revenge which ſhall be prefum'd, 
and Hereditary Malice. Dig. lib. 48. In France 
and Holland Sons are allow'd a fourth Part of 
the Father's Eſtate, and they are not rendred 
Infamous, &c. The Wives of Traytors retain 
their Dower. Co. lib 9. 459548 


112. Of Trials, by the Civil Law. 

A Trial is a legal Debate upon a Controver- 
ſy before a competent Judge It muſt conſiſt 
of Perſons neceflary to the Trial ; of the Cauſe 
or Queſtiom to be tried; and of a Form orcer- 
tain Manner of Proceeding; to prevent Difor- 
der and Confuſion. And ic may be either Civil 
or Criminal; Plenary, or Summary, without 
the Solemnities requiſite in a Plenary Trial; 
And it may be alſo Secular or Eccleſiaſtical. 
The ' Perſons neceſſary to a Trial: are the 
Judge, the Plantiff and Defendant ; of the Judge 
I have already treated; and as to the Parties, 
the Plantiff is he that calls the Defendant ro a 
Trial. In criminal Cauſes he is call'd the Ac- 
cuſer. And the Defendant is he againſt whom 
the Action is commenc'd. The Plantiff is at Li- 
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376 A General Introduction 
berty whether he will ſue or not, but the De. 
fendant may be forced to anſwer. The Defer. 
dant may oblige the Plantiff to ſue him in that 
Court to which he is ſubject. The Plantiff i; 
to take the Oath of Calumny, at the Beginning 
of the Suit: Here he ſwears, That he does not 
commence his Suit out of Malice; but becauſe 
he hath Law and Juſtice on his Side. The De. 
fendant alſo ſwears, That he contends, becauſe 
he is perſwaded that he has a good Cauſe, &. 
And both Parties ſwear, that they will not de- 
ny the Truth, nor create unneceſſary Delays, 
c. If the Plantiff refuſes this Oath, the De- 
fendant is diſmiſs'd: And if the Defendant re. 
fuſes, the Complaint or Libel is taken pro Ca. 
fefſo. Inft. lib. 4. Dig. lib. go. | 
If the Plantiff 'was caft, he was formerly fin'd 
a tenth Part of the Sum in Queſtion ; but at 
this Day, he that is caſt muſt pay the other 
Party all Coſts and Expences of Suit; unleſs the 
Judge ſhall ſee Reaſon to moderate the Coſts, 
or not to allow any Coſts, becauſe there was 
a juft and probable Reaſon for Contending, 
Sometimes the Plaintiff has been puniſh'd for de. 
manding more than his Due, and ſometimes the 
Defendant paid double for denying the Debt. 
Inſt. lib. 4. 
The Cauſe or Queſtion to be tried is the A- 
Aion ; and when this is enter'd, a Citation il- 
ſues forth, which is a Monition to the Adverſa- 
Ty to appear before a Judge to try the Carſe 
in Controverſy. When the Defendant appears 
upon Citation, the Libel is to be exhibited by 
che Plantiff, and a Copy of it delivered to the 
Detendane. This Libel contains the Plantiff's 


Caſe, a Complaint of Injuſtice, and a Petition 


to be relieved, Then follows the Anſwer of the 
Defen- 
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Defendant, _ Oath co the Charge contain'd 
in the Plantiff's Libel. After this both Parties pre- 
pare to produce their Proofs: And each Party 


may croſs- examine any Witneſſes by giving In- 


terrogatories into the Court. And then Exami- 
nation and Publication of the Depoſitions being 
made on both Sides, there is a Concluſion of the 
Cauſe, by ſubmitting the Controverſy to the 
Deciſion of the Judge, upon hearing the Advo- 
cates on the Law and Fact. And after this fol- 
low: the Sentence or Decree; and Execution 
upon it, &c. Dig. lib. 2. 1T. &c. 

Theſe are the Methods of proceeding on Tri- 
als in Civil Cauſes: To which may be added, 
that after a Cauſe is tried, ſometimes a further 
Hearing will be granted on a Petition of Re- 
view to the Judge to re- hear the Cauſe, and re- 
ctity the Sentence, if he ſee any Reaſon for it. 
And there are other Proceedings relating to 
Pleadings, &c. as an Exception or Plea, which 
is a Bar to the Action: A Replication which is 
an Anſwer of the Plantiff to the Exception or 
Plea of the Defendant. Reconvention, or an 
Action brought by the Defendant before the 
ſame Judge, by Croſs- Bill, brought by way of 
Compenſation, &c. And if the Plaintiff refuſes 
to appear on Citation, he is guilty of Contu- 
macy, for which he ſhall loſe his Proceſs, and 
pay the Defendant's Coſts. If the Defendant 
is contumacious, he may be fined, or the Plain- 
tiff put in Poſſeſſion of his Eſtate, till he hath 
recovered his Debt, Cc. Dig. lib. 42. 44- In 
criminal Cauſes a contumacious Refuſal to an- 
ſwer, ſhall be taken for a Confeſſion of the 
Crime, Dig. lib. 11. 
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Criminal Cauſes are proſecuted very much af. 
ter the ſame Manner as Civil Cauſes. In both 
a Citation, Libel or Articles, are exhibited; the 
Suit conteſted; Proofs receiv'd by Confeſſion, 
Preſumption, Witneſſes, Cc. | 
There is alſo a Concluſion in the Cauſe, x 
Sentence, an Appeal, Execution, ec. But the 
Proceſs is by Inquiſition, Denunciation, Accu- 
ſation, Impriſonment, Rack or Queſtion, and 
Sentence by Puniſhment. All which ſee under 
the ſeveral Titles. 


113. Of Uſury, by the Civil Law. 


:- Uſe or Intereſt is ſomething of the ſame Kind 
with the Principal, and annexed to it. And it is 
divided into Lucrative Intereſt, Compenſatory, 
and Punitory. Lucrative Intereſt, is when it is 
paid where there has been no Advantage made 
by the Debtor : Compenſatory, where the Mo- 
ney lent has been advantageous to the Debtor, 
and diladvantagious to'the Creditor: Punitory, 
when it hath been given for Delay, Cc. Co. lib 
4 Dig- Bb: 225 to . 
The two laſt are permitted by the Laws of all 
Nations. And: Twelve per Cent is allow'd in 
ſome Caſes, eight, ſix, four and two in others 
But this does not extend to Inſurances at Sea, 
Cc. for there the Advantages may be greater in 
Proportion to the Hazard. Bankers are allow'd 
eight per Cent. becauſe of their Uſe to the Pub- 
lick, and the Hazards they run, tho' no particu- 
lar mention of Intereſt is made, and tho' ſuch 
Intereſt is not allowd in other Caſes. C. 
lib, 4. Nov. 136. | | 


Intereſt 
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Intereſt may not be made a Part of the Princi- 


af. pal; and when the Intereſt is equal with the 
oth Principal, the Law will allow it no farther. If 
the Wi Money is lent to young Men, wſthout the Con- 
— ſent of their Fathers, it ought to be conſider'd 
' whether the Money ſhould be repaid : And Uſu- 
* rers who lent them Money, were formerly re- 
en. ſtrained. Co. lib. 4. Dig. lib. 14. 0179S 
we By the Divine Law Uſury was forbidden a- 
p mongſt the Fews themſelves ; but not from a Few 
I to a Stranger. Lg 
114. Of Uſufructus, Uſe, 8c. by the Civil La. 
ind Uſufrultus is a Right of uſing. and taking all 
it z manner of Profits of a corporeal Thing belong- 
; ing to another Perſon, without Diminution or 
* Prejudice to the Propriety of it. It cannot con- 
5 tinue longer than for Life. The Uſufructuary is 
* to ſtand to ſmall Repairs to preſerve the Build- 
nes ings; he is to pay the Taxes, &c. unleſs there 
ny, be an Order by the Teſtator, & c. to the contra- 
10 ry. He ought not to cut down Timber. Trees, 
unleſs for Repairs; he muſt take care of the Cat- 
ade that are Sick, recruit their Number if any 
* die; Plant young Trees in the Place of thoſe 
* which are decay d; and in general act as a pru- 
des, * Man would do upon ſuch an Eſtate. Dig. 
. ib. 7. 47. ne 1 % s 
hy The Uſufructuary cannot claim the Profits of 
ab- the Eſtate or Thing, unleſs he has actually re- 
ol ceived them and ſeparated them, as Corn and 
uch Hay from the Ground, Grapes from the Vine, 
Go Wool from the Sheep, Milk from the Cow, Ce. 


from the Soil or Thing, they ſhall not paſs 99 
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his Heir, but ſhall belong to him in Reverſion 
c. Inft. lib. 2. An Eſtate for Life, Years, ot 
at Will, c. here in England, are almoſt of the 
ſame Nature as theſe Uſufructs amongſt the R.. 


man,. | 
He that has the Uſe of Land only given hin, 


may take for his daily Uſe and the Uſe of his 
Family, all manner of Herbs, Hay, Straw, and 
Wood, and alſo Corn for Bread, Fruits, &. 
being at the Charge of manuring, Cc. He 
that has the Uſe of an Houſe muſt inhabit there 


himſelf, and not transfer it over to others, but he 


may receive a Gueſt into the Houſe, Cc. fo a; 
not to make it a publick Inn or Tavern. A Man 
that has the Uſe of Cattle for Carriage, G. 
may employ them not only for himfelf but for 
his Wife and Children; and he ſhall have the 
Profit of what they earn; but they may not be 
let out to Hire for the Advantage of him that 
hath the Uſe; and with reſpect to Cows, Sheep, 
or Goats, the Perſon that is entitled to the Uſe, 
cannot take the Milk, Wool, Lambs, or Kidd, 
but he may make uſe of them to dung his 


Land, &c. Dig. lib. 7. Inſt. lib. 2, &c. 


115. Of wild Beaſts, & c. by the Civil Law. 


If fierce Creatures, as Tigers, Lions, Cc. do 
any Miſchief while they are under Cuſtody, the 
Owners are to make Recompence : But if the 
Beaſts have eſcaped out of the Cuſtody of their 
Owners, they have recovered their former Li- 
berty, and their Owners cannot be called to an 
Account for the Miſchief committed after their 
Eſcape. Dig. lib. 9. 


It 


5 
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If two Rams or Bulls belonging to different 
Maſters, run at each other and fight, and one 
kills the other; if the Aggreſſor is ſlain, no Acti- 
on lies, but if he that gave no Provocation is 
kill'd, che Aggreſſor ought to be yielded up for 
Satisfaction. or the Owner is to pay for the Loſs. 
If one Beaſt ſtirs up another which commits Da- 
mage, the Maſter of that only which forced the 
other muſt pay the Damage. And if one ſtrokes 
2 Horſe, and is kick'd by him, the Owner muft 
anſwer it; but nor if the Horſe is provok'd. 
ibid. Bf | 
If a Beaſt thro Fear, Fierceneſs, &«c. contrary 
to the natural Cuſtom of its Kind, doth any 
Damage, the Owner is obliged to make Satisfa- 
ion, or give up the Beaſt alive to the Perſon in- 
jured for the Offence, as when a Dog bites a 
Man, or an Horſe kicks him, Cc. and then the 
Owner is diſcharged. Inſt. lib. 4. 


116. Of Witneſſes, by the Civil Law. 


A Witneſs is a Perſon calld into Court to de- 
clare to the Judge what he knows of the Fact 
under Examination. Perſons under fourteen 
Years of Age may not be Witneſles in a Civil 


Cauſe; and a Minor under twenty cannot de- 
q poſe in a Criminal Cauſe. Madmen, Fools, Pro- 
l digals, Women convicted of Adultery, Crimi- 
nals condemned, or under Accuſation only, 


eſpecially in Caſes that affect the Veracity of 
; the Party, as Perjury, Forgery, &c. and infa- 
nous Perſons, are incapable to be Witneſſes. 
Dig. lib. 22. 

Infidels that have no Notion of a God, or the 
Obligation of an Oath; blind Perſons, when 
b the Queſtion is in relation to the Sight; deaf 
Per- 
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Perſons in relation to that which is ſaid to he 
ſpoken, are prohibited to be Witneſſes; and thoſe 
Witneſſes that vary and contradict themfelye, 
ought to be rejected. Where a Witneſs has any 
Intereſt in the Succeſs of the Cauſe, he is to he 
rejected. A Member of a Corporation ſhall not 
be a Witneſs in a Cauſe where the Corporation 
is a Party, if che particular Members may have 
any Advantage in the Victory. A Witneſs may 
be alſo ſer aſide in reſpect of the Perſons concern. 
ed in the Trial; as when the Witneſs is Huſ. 
band or Wife to one Party, Father or Son, Bro. 
ther or Sifter, or near of Kin, or Domeſtick 
and Dependants. Co. lib. x. Dig. lib. 22. 

The Number of Witneſſes ought to be two at 
the leaſt; and theſe muſt be free from all Ex. 


ceptions. The Teſtimony of a ſingle Witneſs 


is of no Validity ; unleſs he ſwears of his own 
Fact, and where there are other Circumſtances 
to corroborate, or unleſs he is a publick Officer, 
as a Notary, ec. depoſing by Virtue of his Of. 
fice. When a Witneſs depoſes, the Judge muſt 
take Notice whether he gives his Evidence with 
an Air of Sincerity, or with Exactneſs and Jude- 
ment. And when he is old or weak, &c. the 
Judge ought to go to him or delegate his Power 
co another to receive his Depoſition. But in 
Criminal Cauſes the Wirneſſes ought to appear 


perſonally in Court. Dig. lib. 22. Co. lib. 4. 


After the Examination of the Witneſſes, the 
adverſe Party ought to conſider what Objections 
may be made to the Perſons of the Witneſſes, or 
their Depoſitions ; whether they depoſe uponthe 


Matter alledged; whether the Depoſitions are 


obſcure or uncertain ; whether a Witneſs contra- 
dicts himſelf or any other of his fellow _ 
1 


ſes; whether the Depoſitions cannot be recon- 
ciled in the general; whether any Witneſſes agree 
in a premeditated Story, and depoſe in the fame 
Words, &c- Greater regard is to be had to 
| Witneſſes that depoſe they ſaw a Thing, than to 
thoſe that depoſe they heard it: More Credit is 
to be given to many Witneſſes than to a few; 
and to thoſe that affirm before thoſe that deny , 
to Perſons of Quality before mean Perſons, and 
to Men before Women. Dig. lib. 22. 


117. Of Wrecks, &c. by the Civil Low. 


If any Perſon ſhall ſteal or take away any 
Thing upon a Shipwreck, he ſhall forfeit four- 
fold; and the Thieves in theſe Caſes are eſteem d 
the greater Villains, as the Caſe of Perſons. in 
thoſe Circumſtances is ſo much the more miſera- 
ble. Dig. lib. 47. | 

If Goods are thrown over Board in a Storm to 
lighten a Ship, he that was the Owner of the 
Goods muſt be recompenc'd by the Maſter, or 
by a general Contribution of. the Men; for he 
threw out for the general Safety. If a Ship is 
redeem'd from Pirates, all that are concern'd in 
the Cargo muſt contribute cowards it; bur if the 
Pirates had boarded the Ship and only plunder'd 
ſome Part of the lading, the Owner of thoſe 
Goods muſt bear the whole Loſs. All that is ſa- 
ved from Shipwreck, muſt be eſtimated accord- 
ing to the Value of it; and the Proprietors con- 
tribute a fourth, a fifth, &c. in Proportion to 
what is wanting. Dig. lib. 14. 

If the Main-Maſt of a Ship is cut down to 
ſave the Ship in Danger, there ought to be a 
Reparation from the Goods with which ſhe was 
laden. But if the Ship is loſt, each Man may 

_ 
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retain what he can ſave; and there ought not 
to be any Contribution for Goods loſt, or any 
Diviſion of Goods preſerv'd in that Manner: 
For a Contribution is for thoſe Goods which 
were thrown over Board, and which ſaved the 
Ship it ſelf. Dig. lib. 14, Cc. | 

The Emperor Conſtantine made a Law, that if 
any Ship at any Time ſhall be wreck'd or driven 
on Shore, or touch at any Land, the Owner, 
ſhall have it, and not the Exchequer ; for what 
Right can the Exchequer have in another Man; 
Calamity. And yet if no Perſon within a Vear 
and a Day lay Claim to the Shipwreck'd Goods, 
the Goods come to the Exchequer even by that 
Law: So much that Law condemns Careleſſneß, 
according to the Maxim in our Law, Vigilantibs 
non Dormientibus, &c. 

By the Laws of Oleron, Pilots deſignedly mil- 
guiding Ships, that they may be caſt away, are 
to be put to a rigorous and unmerciful Death, and 
hung in Chains. And if the Lord of the Place 
where a Ship ſhall be thus caſt away, ſhall abet 
ſuch Villains, &c. in order to have a Share in 
the Wreck, he ſhall be apprehended and all his 
Goods ſeiz d and ſold, for the Satisfaction of the 
Perſons ſuffering; and his Perſon ſhall be faſten- 
ed to a Stake in the midſt of his own Manſion, 
which being fired on the four Corners thereof, 
it ſhall be burnt to the Ground and him with it. 
Leg. Ol. 25 | | 
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Material Difference between the Civil Law, 
and the Laws of England, &c. 


TOW I have conciſely gone through my 
\ particular Account of the Civil Law, and 
ſer forth the ſame and irs Excellency, by Abridg- 
tnent, in the Method of Alphaber, (which is not 
only new with relation to this Subject, but alſo 
the moſt Inſtructive and Informing ) I ſhall make 
it my Buſineſs co compare this Law, fo much ad- 
mir d abroad, with the Laws of this Kingdom; 
and briefly illuſtrate the material Differences be- 
tween them, which beſides being a Matter of 
Curioſity may in many Reſpects be of Uſe to 
the Reader, and perhaps in ſome Caſes influence 
our th Legiſlators, by way of Amendment of 
our Law. 


I. An A#ion of Debt, by the Common Law 
brought upon a Contract made by che Wife for 
the Uſe of the | und, muſt be brought againſt 
the Husband without naming the Wife: But by 
the Civil Law, the Husband is in no Sort to be 
charged by the Contract of the Wife. By the 
Civil Law, an Acxion of Treſpaſs lies for the Fa- 


| ther, Husband and Maſter for a Wrong done to 
| G8 the 
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the Son, Wife, Servant: And by the 

Law a Husband may have an Action The Win 
done to his Wife; and in ſome Caſes Action 
will lie by the Common Law for the Father for 
an Injury done to his Son, and for a Maſter for 
Wrong done to his Servant. | | 


2. Age. By the Civil Law twenty-five i 
full N. for any Perſon to do any ad, "og o 
fices, &c. and by the Common Law twenty. 
one _is the complete Age of Man or Woman 
Children, Male and Female, by the Civil Law 
are Infants till the Age of ſeven Years but by 
the Common Law they are call'd Infants'tillthey 
are arrived to their full Age of ewenty-one. 


3. Agreement. An Agreement by Word may 
defeat a Matter in Writing by the Civil Lay, 
As where a Man is bound to pay another 20 “. if 
his Ship comes ſafe from the Indies, &c. and af. 
ter the Sealing and Delivery of the Bond, the 
Obligor by Agreement declares the Debt to be 
abſolvte, and without Condition: In this Caſe 
the Agreement by Word takes Place before the 
Obligation by the Civil Law : But the Common 
Law holdeth the contrary, and that a Specialty 
is not to be avoided by a bare Agreement, but by 
Specialty. Tho if a Man be bound to a Female 
Sole, and afcerwards marrieth her, this will make 
void the Obligation. 


4. Baſtards. The Civil Law deprives adulterous 
Iſſue (not that of a Concubine ) of all Benefit: The 
Ecclefiaſtical Law allows Things neceſlary ; and 
by the Laws of this Realm, a Man may Give ot 
Deviſe all to a Baſtard. By the Common Law, 
if a Woman is delivered of a Child after nine 
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Months after the Death of her Husband, ſuch 
Child is a Baſtard: But by the Civil Law, a Child 
born in the beginning of the eleventh Month 
after the Deceaſe of the Husband ſhall be Legi- 


timate. 


5. Buying and Selling. By the Civil Law, if the 
Bargainor warrants the Thing ſold to be with- 
out Fault, he is bound by the Warranty: And 

arranty is implied in every Caſe of Selling. 
By the Common Law a Warranty made upon 
the Bargain and Sale doth bind, otherwiſe it is 
if the Warranty be made after the Bargain is con- 
cluded. By the Civil Law, | Poiſons are for- 
bidden to be ſold, unleſs it be ſome that are Me- 
dicinal : But Poiſon is not prohibited to be ſold 
by our Law; tho' corrupt Victuals is, 


6. Conditions. Conditions in the Civil Law 
are taken according to Equity; but by the Com- 
mon Law, Conditions are taken ſtrictly (eſpe- 
cially to preſerve an Eſtate) A Leaſe is made to 
one upon Condition that he ſhall not alien to a 
third Perſon, the Leſſee alieneth to another who 
aliens to him; the Condition is not broken: For 
a Condition which goeth to defeat an Eſtate 
muſt be taken ſtrictly. | ti +; 


7. Contracts. By the Civil Law it is not ne- 
ceſſary that there be mutual, Conſideration: in 
Contracts; if there be mutual Conſent it is Suf- 
ficient: But the Common Law requires in all 
Contracts a mutual Conſideration, and one Part 
0 the Contract challenges the other The Con- 


fdcration is to be alſo valuable. 5 


S 2 8. Debtors. 
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8. Debtors. When no Time is limited for the 
Paynient of a Sum of Money, by the Ci 
Law, the Party charg'd with the Payment ſhil 
have ſixty Days; by the Common Law, whe 
no Day is limited, the Money 15 due preſenth 
but in ſome Caſes the Judge may limit a Time, 
having regard to the Diſtance of the Place, and 
the Space of Time wherein ſuch a Thing miy 


be perform'd. 


9. Deputies. By the Civil Law there is jp 
manner of.Intereſt in 4 Deputy, contrary to the 
Common Law; for à Deputy is but a Miniſtr 
to the principal Officer who kas the Ifltereſ. 


10. Dower. Dower by the Civil Law is the 
Marriage-Portion brought by the Wife to the 
Husþand; or given by ſome other Perſon fot her, 
in order to ſupporting the Charge ariſing by: 
married Life. But Dower by the Law of 1 
land is a Proviſion for the Wife after the Hul 
band's Deceaſe, made out of his Lands, in Cob. 
ſideration of ſuch Portion, &c. By tlie Citi 
Law, the Portion of the Wife returns to hit 
Kindred, if ſhe dies before her Husband ; bir 
this may be prevented by Marriage- Articles. 


11. Force. Publick Force is the ſame by the 
Common and Civil Law. The Puniſhment d 
this Offence by the Civil Law' is diverſify'd ac 
cording to the Quality of the Perſons that com. 
mit it; formerly it was puniſh'd with perpetul 
Baniſhmenr, and Confiſcation of Goods ; but 
now it is puniſhed with a temporary Baniſhment, I t 
without Confiſcation of Goods. By the Com. dem, 
Zon Law, publick Force is puniſh'd by Fine „ and 

I a 
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Impriſonment. Clergymen committing publick 
or the I Force are to be depriy d and excommunicated by 


Ciii the Canon. 7 4 21529 
ſhall 12. Fornication, &. The Civil Law hath in- 
when BY ficted no Puniſhment for Fornication. By our 
thy; Laus, a Penance is required. Thoſe Men who 
AY have no Wives are allowed to keep one Concubine 
* 


by the Civil Law, to prevent a greater 1758 
But theſe Permiſſions are condemm d by the Ca- 
non Law. Adultery by the Civil Law of Con- 
Pantine is puniſh'd with Death: But in moſt - 


is 10 Countries at this Day, the Puniſnment is by Fine, 
o the and ſometimes Baniſhment. In England this 
** Crime is puniſhed by Fine, Penance, Go. 
13. Gifts. By the Civil Law Gifts may be re- 
is the voked in ſeveral Caſes, as when the Giver after- 
) the A wards happens to have Children, becauſe no one 
r her, can be preſum'd to prefer Strangers before his 
by : on Offspring; if a Father, Son or Brother is 
„not left that Share which the Law allows him; 
bY Iogratitude againſt the Giver, &c. But by the 
Con Laws of England, Gifts abſolutely made are re- 
Cir) vocable on no Account whatſoe ver. 
bet e Boe 


14. Grants. By the Common Law the Grant 
of the Profits of Land is the Grant of the 
Land itſelf: And if a Man make a Leaſe of an 
Acre of Land to another for Life, reſerv- 
ipg to himſelf the Herbage, this Reſervation is 

— the ſame Thing 


| ac- void, becauſe he hath re 
om. in Subſtance that he granted, the Profits of the 
tu Land, and the Land itſelf being the ſame Thing 


bu in Subſtance: But he may leaſe his Park, ex- 
ent, the Wood, his Manor reſerving the War- 
on- ſen, &c. By the Civil Law a Man may grant 
and demiſe the Uſe of a Thing, and yet not 
Ia. f Se grant 


% 
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grant the Thing it ſelf: And he to whom the . Com 
Uſe of a Man's Ground is granted may take tu Civil 
Profits to his own Uſe, but may not transfer then wa 
to others. By the Common Law, a Grant that; Lega 
5 good at the firſt, may not be made good h co the 
5 atter ex poſt facto; and ir is the ſame by the Cui us in 
aw. | 
15. 725 By the Civil Law the Inheritance 18. 
of the Father is to be divided amongſt the Chil not tc 
dren: By the Common Law, the eldeſt Son on. Deat 
-Jy ſhall enjoy the Eſtate in Lands as Heir to hj ACt 
Anceſtor. The Civil Law calls thoſe Heirs wh by t 
ſucceed into the whole Eſtate Real and Perſona Law 
of the deceas'd without any Diſtio&ion, Bu Man 
by the Law of England, he only is Heir why aſter 
fucceedeth to the real Eſtate. e that ſucceed. ſeco! 
eth by Will to the perſcnal Eſtate or Good, i il on 
called Executor. Df ON erpaeee <7; 2! 


16. Hucband and Wife. A Husband fucceek iſ Eg. 
to the Eſtate of the Wife, and rhe Wife tothe band 
Eſtate of the Husband, by the Civil Law. We Wik 
haye no ſuch Law in England, except that the Yea 
Hustand ſhall be Tenant for Life by the Curt: 70 
ſy, if he hath had any Child by his Wife ; t born 
except that the Wife ſhall have a third Part of the WW and 


Inheritance of her Husband, of which he ws by 
ſcized during the Coverturei 1 = 
13131 IL 0) 
17. Legacies. By the Civil Law, a Husband 
may demand a Legacy due to the Wife without l 
naming the Wife. (But by the Common Law, where mi 
a Wrong immediately concerns the Perſon of the Ci 
Wife, the Wife muſt of Neceffity be named) by 1 
che Civil Law, when a Legacy is given to God Bu 
or to Chriſt, it ſhall go to the Church of the = 


- Pariſh where the Teſtator dwelt : But bY the 
75 3 | on- 
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Common Law ſuch. a Legacy is void. By the 
Civil Law the Teſtator is prohibited to give a- 
way above three Parts in four of his Eſtate in 
Legacies, Ce. and the fourth Part muſt be left 
to the Heir. This Law hath no Force amongſt 


us in England, 


18. Marriage. By the Civil Law, a Woman is 
not to marry within a Year after her Husband's 
Death: It is otherwiſe by the Laws of England. 
A Chriſtian is prohibited to marry with a Few, 
by the Civil Law: I don't know of any ſuch 
Law with us. By the Laws of England, if a 
Man dying leaves his Wife Executrix, and ſhe 
afterwards marries again, the Eſtate goes to the 
ſecond Husband; but by the Civil Law he ſhall 
only have the Uſe of it, not the Property, du- 
ring Life, and afterwards it ſhall go to the Chil- 
dren of the firſt Husband, &c. By the Laws of 
England, after ſeven Years Abſence of the Huſ- 
band, without Notice of his being alive, che 
Wife may marry again; By.the Civil Law five 
Years only are required; but by the Laws of 
7uſtinian, a poſitive Proof of the Death of the 
former Husband muſt be made. The Civil Law 
and Common Law, do favour Marriages : And 
by the Canon Law, if Land is demiſed to a Wo- 
man whilſt ſhe ſhall live Chaſtly, her Marriage 
is not implicatively and abſolutely prohibited. 


19. Offences» In Caſes of Felony, & com- 
here mitted againſt the Pecſon of the Lord, by the 
the Civil Law, the Offender prejudices all thoſe 
By that were to ſucceed himin his Eſtate,by Coucle 
God of Law, and deprives them of the Inheritance: 
the But if the Offence be committed againſt ſome 


the other Perſon, and not againſt the Perſon of che 
M- Cc 4 Lorg, 
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Lord, then the Children only, and ſuch as we 
to take Benefit from the Perſon of the Father x; 
ifluing from his Body, are deprived of the Inke. 
ritance; and then it deſcends to the Kindred near. 
eſt in Degree: By the Common Law, when the 
Tenant is outlawed of Felony, it is in the Lord; 
Election to have a Writ of Eſcheat, ſuppoſing 
that his Tenant Was outlawed of Felony, or tha 
he died without Heir; for by the Attainder the 
Blood is corrupted. But the Party attainted 
ought to be dead before the Land (hall Ef. 
cheat. '- 61 vi n: 


20. Perjury. . By the Civil Law, when a Per. 
fon bears falſe Witneſs againſt another, it i; 
ſometimes puniſh'd with Baniſhment, and ſome. 
times with Death. (Bribery the ſame) By the 
Laws of England Perjury is punifh'd by Fine and 
Impriſonment only; a Sentence tO mild for ſo 


27. | Prolligals. The Oontracts of Prodigal 
by the Civil Law, are adjudged void; unleſ 
they prove to their Advantage. And in ſome 
Countries, Prodigals are publickly proclaim'd, 
The Laws of England take no Notice of Prodi. 
Fates which may be one Reaſon why3ſo mary 

ftares of ancient Families are ſo eaſily con 


22. Rope By the Civil Law, Rape extend; 

fly to Virgins and Widows: By the Common 
Luw of Ergland Rape may be committed on e 
kind of Women, whether Maids, Wives, or Wi- 
dows Where a Woman is taken away þy'Force 
With Intent to defſour her, it; ie ſame * 

8 , r 08 Int; Bir 01294 4-1 
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by the Civil Law, as if ſhe had been actually 
deflour'd : But by the Laws of England there 
muſt be Penetration of the Body and Emiſſion, 
or it will not be Rape, only Aſſault or Battery. 
By the Civil Law, Women may be puniſhed for 
taking away Men by Foxce with deſign to De- 
bauch them. In ſeveral Kingdoms Rape is not 
* puniſhed with Death, as it is in Eng- 


= 7 i Self Murder. The dead Bogies of thoſe 
who Murder themſelves are hang d on 2 Gal- 
lows, or ignominiouſly buried under it, accord- 
ing to the Civil Law. A Flo de ſe by the Laws 
of Engiand, forfeits all his Goods and Chattels, 
Oc. if he be Compos mentis. N | 


24. Sureties, By the Civil Law, by the Bon 
of the Surety the principal Debtor is not diſ- 
charged: And by the Common Law, as well 
the one as the other may be ſued. Women may 
not be Sureties by the Civil Law; but by our 
Laws, Women unmarried may Sureties as 
well as Men. By the Civil Law, if a Surety be 
in Peril, he may ſue before the Time of Pay- 
ment to be diſcharged. But this is not ſo by 
our Laws. And by the Civil Law the Surety 
may oblige the Creditor to proſecute the princi- 
— Debtor be ſore he ſhall xecover againſt him as 
Suraty.. —_— 2 1 


2%. Tefaments. According tothe Civil Law 
Deviſes are conſtrued for the maſt Part in favour 
of the Deviſoe: But the Common Law ſo fa- 
youreth Deuiſes, that it upholdech Equity and 
the Correſpaudency of Reaſon. Such Perſons 
as are uncapable of Inheritances and Goods, may 

| | not 
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20t be Deviſees, &., by the Civil Law. By the 
ommon Law, all Perſons to whom a Grant may 
be made, a Devife may be made, unleſs it be in 
ſome few Caſes; and the Deviſee ought to he 
capable at the Time of the Death of the Deviſor. 
By the Civil Law, if a Deviſee of a Term die 
before the Deviſor, the Executor is entitled to 
the Term: But by the Common Law a Diver. 
ty is taken where the Deviſee dieth in the Life 
of the Deviſor, and where after his Death, but 
before the Deviſe is executed. The Civil Law 
ordains that there ſhall be ſeven Witneſſes to x 
Teſtament, none of them of the Family of the 
Teſtator: By the Laws of England, three Wit. 
neſſes only are required. A Soldier's Will i; 
moſtly favour'd in the Civil Law, which, by 
Reaſon of their unſettled Life, ec. will be good 
without any Witneſſes in ſome Caſes, and always 


two Witneſſes are ſufficient, 


286. Theft. By the ancient Roman Law, Theft 
is not puniſhed with Death ; only Whipping, 
Stigmatizing, &c. is inflicted, unleſs it be ſteal- 
ing of Things conſecrated to God, &«c. Or 
other Things of great Value. Theft above the 
Value of 12 d. by our Law is puniſh'd with 
Death. . | | 


27. Treaſon. By the Civil Law Treaſon can- 
not be committed againſt the Empreſs, for ſheis 
a Subjecꝭ her ſelf. But by the Law of England it 
is Treaſon to conſpire the Death of the Queen: 
As to the Puniſhment of Traitors by the Civil 
Law, in Caſes of the higheſt Nature, the Of- 
fender is either burnt, or thrown to Beaſts to be 
devoured: And Coiners of falſe Money _ con 
| | ; | | emne 


demned to the Mines for Life, Ge. By the Laws 
of England, theſe Criminals are hang'd, drawn 
and quarter'd. awn 


28. Trials, The Civil Law ordains that Secu- 
rity be giyen in all Civil Cauſes by each Party to 
the other; on the Part of the Plaintiff that he 
will proſecute, and pay Coſts if he loſes the 
Cauſe ; and the Defendant gives Security not to. 
depart the Court *till the Trial is over. This 
was introduced to prevent vexatious Suits. By 


our Laws no Security is required, unleſs it be 


from the Plaintiff for proſecuting Writs of Error. 
Juries are not always uſed in Trials by the Civil 
Law. 


29. fury. By the Civil Law, Intereſt of 
Money lent may not be made a Part of the Prin- 
cipal; no Intereſt upon Intereſt is allow'd. By 
the Civil Law when the Intereſt is equal with the 
Principal, the Law will not permit it to be ta- 
ken any farther. By the Laws of England no 
Time is limited how long Intereſt of Money 
ſhall be taken. In ſome Countries Intereſt has 
not been allow'd where the Debtor has made no 
Advantage of the Money lent. Twelve, eight, 
ſix, four, and two per Cent. Intereſt have been 
ordained by the Civil Law: By our Laws ten, 
eight, fix, and five. | 


30. Witneſſes, A Minor under twenty Years 
of Age cannot depoſe in a Criminal Cauſe, 
nor under fourteen in a Civil Cauſe, b 
the Civil Law. And a Husband or Wife 
may not be Witneſſes for each other, Fathec 
for Son, &c. by this Law: And by the Laws 
of England, a Wife cannot be a Witneſs for or 

| a gainſt 
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tions: The Civil Matters are thaſe which. con- 
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againſt her Husband; unleſs it be in Caſes 
5 reaſon, Cc. By the Civil Law the Teſtimory 
of a Man is preferred to that of a Woman 0 


- 34> WWhoredom. W res are to be expell'd Out 
of Cities by the Civil Law ; by our Laws Whore, 
and Bawds are te be whippd, &. By the Ci. 
vil Law, he that proſtitutes his Wife or Daughter 

ſuffer Death. Attempts upon a 
Woman's Chaſtity are puniſhable by the Civil 
Law. And by the Canon Law, he that delude; 
a Virgin will be forced to marry her, or to give 
her a Sum of Money. But this Law is not of 

Uſe in England. | = 


The Authorities are generally to be found 


under the proper Heads already inſerted in this 


Treatiſe. 


1 1 
* 7 * s * 
. T'\# & 
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The UsE of the CIVIL Lay 
here in ENGLAND. 


A S to the Uſe of the Civil Law in this King- 
dom, it is allowed in the two Univerſities of 
Oxford and ,Cembridge, for the more complete 


training up of Students, &. in the Knowledge 
of the Laws of Nations. Marine Matters, 
both Civil and Criminal, are under the Cogni- 
Zance of the Civil Law in this Land, and the 


Laws of Oleron, with other Maritime Conſtitu- 


Cern 
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cern either the free Uſe of the Sea, and the 
Sea is common to all, &c. The Rights that 
Men have to the Trade thereof, and the Con- 
tracts that are made upon or beyond the Seas, 
relating to Metchandize, &c as Emptio venditio, 
Buying arid Selling, which is a Contract by 
Conſent introduced oy, the Law: of Nations; 
Nomindte Contracts, which have a mutual Obli- 
gation, and an Action annexed to them, 
Cc. for which Vide Title Contracts by the Civil 
Law. Criminal Marine Matters, whereof tlie 
Civil Law in England holdeth Plea of, are Pira- 
cy, Murder on the Seas, &c. Pirates are Ene- 
mies to all, and no Faith is to be kept with 
them, &c. See Title Pirates. | 8 
| Theſe ordinarily belong to the Cognizance of 
the Civil Law within this Land; but the Civil 
Law is oftentimes impeach'd, eſpecially in Civil 
Cauſes, by Prohibitions, Injunctions, &c. and in 
Cauſes Marine concerning Contracts, &c. by 
Fiction of Law, upon an Action of Trover, &c. 
our Lawyers feign that a Ship arriv'd in Cheap- 
ſide, or ſome other Place within the City, and 
there the Plaintiff and Defendant meeting toge- 
ther, bargain'd for ſome Merchandize or Sea- 
faring Maccer, by which Fiction they prerend 
the Contract is to be tried by the Common Law, 
and nor by the Civil Law; as being done in the 
Body of the County, and nor upon the Sea, or 
any other Place ſubject to the Admiral's Juriſ- 
diction. | | 

The Civil Law dealeth in this Kingdom, be- 
ſides in the ordinary Matters above mentioned, in 
Matters extraordinary and incident, by the Au- 
thority of the King; ſuch as Matters of Foreign 
Treaties between Princes; in the ordering of 
Martial Cauſes, whether Civil or Criminal in 

an 
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an Army 3 175 Judgments of Enſigns and Arms, 
Deciſions of Rights of Honour, Precedency, &. 
Thar Treatięs and Rights of Princes are deci- 
ded by the Civil Law is moſt certain, as all Na. 
tions round us are govern'd by the Civil Law, 
and Treaties are to be concluded by Law. An 
Iſland in the Sea belongs. to him that firſt gets 
Poſſeſſion of it, by the Law of Nations: Cities, 
Towns, Caſtles, Cc. ſeiz'd in a juſt War become 
the Right of the Conqueror, or. the Publick : 
And where a Tree is planted in any Ground, it 
belongs to the Owner of the Soil, if it has ta- 
ken Root there, &c. Theſe and many other 
Things - relating to .the Intereſts of , Princes, 
you'll find under the Titles, Acceſſion, Occupancy, 
Property, &C. 


In the ordering of Martial Aﬀairs, che Civit | 


Law . governs, where a Captain or Soldier re. 
quires ſomething that is due and detain'd. from 
him, as Pay, Clothes, &c. and with reſpect to 
Criminal Cauſes, the Faults of Soldiers, are ei- 
ther Proper to themſelves, or Common with 
others. Thoſe are Common with others which 
other Men fall into, and are corrected with like 
ordinary Proceeding, as other Crimes of like 
Nature are; ſuch as Adultery, Theft, Murder, 
Sc. Thoſe are proper, which Properly apper- 
tain to Military Diſcipline, and are puniſh'd 
by ſome unuſual Puniſhment ; as not appearing 
at Muſters ; ſerving a Perſon which they ought 
not to ſerve; forſaking their Colours; quitting 
their Stations; flying over to the Enemy; be- 
craying the Army; Diſobedience to Officers ; 
loſing or ſelling Armour; ſtealing another 
Man's; Negligence on the Watch; making a 
Mutiny, Cc. and the Puniſhments are either 
Corporal or Pecuniary; or Injunction of ſome 

: Service ; 
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service; Removal from Places; dipharging with 
0 


Shame, Cc. and Capital Puniſhment is for the 


moſt part Death. | 
As to Judgment of Enſigns and Arms, the Civil 
Law divides the whole Matter of Arms into 
three Ranks, ſuitable to the divers Sorts of Per- 
ſons that bear them; ſome are Arms of publick 
Office and Dignity, as the Arms of, Embaſladors, 
of the Lord High Admiral, &c. Others are 
Arms of ſpecial Dignities, ſuch as Arms of 
Kings and Princes; which no Subject is to bear, 
or paint in his Houſe, &. unleſs ic be to ſhew his 
Deputy or Subjection therein: The third Sort 
of Arms, are thoſe born by private Men, 
who have them by the Grant of the Prince, or 
the Authority of thoſe to whom the Prince hath 
given Power to grant Arms, as the Earl Mafhal 
of England, &c. and Arms are to be given to 
ſuch as deſerve well of the Publick, either in 
War or Peace. For altho' in the Beginning 
Arms and Enſigns were proper only to Military 
Gentlemen, yet when it came to be Matter of 
2 it was challenged by others as well as 
them. | 
For Deciſions of Rights of Honour and Prece- 
dency, by the Civil Law, next to the King is the 
Queen. After them comes the King's Children ; 
the Males before the Females, and the eldeſt 
Male has the Preheminence. After the King's 
Children follow Dukes, Marqueſſes, Earls, &c. 
who have Dignities heritable granted by the 
Prince; amongſt theſe by the Curteſy, are rec- 
koned fuch as deſcend of noble Houſes, every 
one according to his Degree, until the third Ge- 
neration: And the Daughters of theſe great 
Houſes, ſo long as they marry with any that are 
in Degree of Peers, retain their Father's Dig- 
in 
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rity; but if they marry under the Degree ot 
Peers, then they loſe cheir Father's Honour, 
and follow the Degree of their Husbands; (but 
this is otherwiſe by our Laws.) The like is of 
Widows of Peers, who while they live ſole and 
unmarried, retain the Nobility of theit Huf: 
bands; but if they marry, then they follow the 
Condition of their ſecond Husbands, be it Ho. 
nourable or otherwiſe. | 8 

It were to be wiſh'd the Civil Law took Place 
for determining Grievances fit to be reform'd b 
—_— Court, but not provided againſt in Ep. 
land. at 
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Of the Canou Law, and Laws Eccleſtas 7 


HE Canon Law, is derived from the Greek 
Word Canon, which in Ev liſh ſignifies 8 
Rule, becauſe it leads a Man ftreight, neither 
drawing him from one Side to the W but 
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This is the Derivation, given by the beſt 
Writers of the Word Canon: And the Canon 
Law conſiſts partly ef eertain Rules taken our 
of the Scripture; partly of the Writings of the 
ancient Fathers of the Church; partly of the 

OItdinances of general and provincial Council; 
and partly of the Decrees of the Popes in for. 
mer Ages. It it contain'd in two principal Part; 
the Decrees and the Decretals. f 
The Decrges arg Eccleſiaſtical Canfticutions, 

1 fc by the Pope and Cardinals, angare either 
Ru es Collected from the Scripture, Sentences 
from the ancient Fathers, or Decrees of Coun- 

Cils. The Decrees Were firſt gather'd by ty, 
Biſhop of Carnat, who livd about the Year 
1114, but afterwards perfected by Gratian 1 
Monk of the Orden ef St. Bennet, in the Year 
1149, and allow'd by Pope Eugenius to be read 
in Schools and alledg'd for Law. 

They are the moſt ancient, as having their 

inning from. che Time of Conſtantine the 

Great, the firſt Chriſtian, Emperor of Rome, who 
tollerated the Chriſtians to aſſemble together, 
and to make wholeſom Laws for the well Go- 
vernment of the Church : They are divided in- 
to three Parts, the firſt treats of the Origin of 
the Canon Law, and ſets out the Rights, Dig- 
nities, and Degrees of - Ecclefinftical Perſons, 
the Manner of their Elections, Ordination, Ol. 

fices, &c. The ſecond Part ſets out the Cauſes, 
ueſtions and Anſwers of this Law; and the 
ird: Part contains the Matter of Conſecrati- 
on of ſacred Things, as Churches, Bread and 

Wine in the Sacrament, 6. 
The Decretals are Canonical Epiſtles written 

by the Pope alone, or by the Pope and 


ienated 
nals, at the Inſtance or Suit of ſome or more Irres 
* * 1 4 4 5 Per- atr1 
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| Perſons for the ordering and determining of 
1 ſme Matter of Controverſy, and have the Au- 
thority of a Law. And of theſe there are three 
Volumes, being the Number ofthe Authors who 
made and publiſſd them. . „ 3 

The firſt Volume of the Decretals was com- 
pibd by Raymundus Barcinius, Qhaplain to Gregory 
the ninth, and by his Command, about the 
Year 1237, and  publiſh'd by him to be uſed 
for Law in Eccleſiaſtical Courts. The ſeconti 
Volume is the Work of Boniface the Eighth, col- 
lected in the Year 1298. This ſecond Volume 
has ſeveral Additions to the Ordinances of his 
predeceſſors, &c. And the third Volume of the 
Decretals call'd the Clementines, was made by 


* Pope Clement the fifth of that Name, and pu- 
din d by him in the Council of Vienna, about 


the Lear 1308. And to theſe may be added ſome 
Novel Conſtitutions of John the 22d. and ſome o- 
ther Biſhops of Rome. 20 N 
Each of the Volumes of the Decretals is di- 
vided into five Books, and all of them contain 


er pre" | 
50. in 2 Manner, one and the ſame T itles, whereof 
in. dhe firſt in every of them, is che Title of the 


Heſſed Trinity, and of the Catholick Faith; 
next follo v Conſtitutions and Cuſtoms, Ordinavi- 


10 ons, &'c. of Archdeacons, Prieſts, &. and Reme- 
Of. dies in Caſe of Injuries, Bargains, Contracts, &c. 
for, The ſecond Book of the Decretals, treats: of 
the adgments, Determinations, Sentences, Cc. The 
at. ird Book contains ſach Civil Matters and 
57 Cauſes as are liable to the Eccleſiaſtical Courts, 


the Lives and Converſation of the Clergy: 5 0 
Prebends and Dignitaries: In what Caſes the 
Goods and Poſſeſſions of the Church may be a- 
lienated, &c. The Fourth Book is of Eſpouſals, 
Matrimony, Divorces, & c. And the Fifth Book of 
| Dd 2 | the 
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the Decretals, treats of criminal Matters han. 
dled in Eccleſiaſtical Courts, by Inquiſition, 
Accuſation, &c. of Apoſtates, Thieves and Rob- 
bers ; of Purgation, Eccleſiaſtical Puniſhment, 


Penances, Excommunication, &c. 


The vulgar Purgations obſerv*d by the Anci. 
ents, were the Trials by Water, by Fire, 6: 
The Saxons (befides the Tryal by Combat) com. 


monly uſed their Fire and Water Ordeals. Their 
Trial by Water was perform'd either in hot ot 
cold: In cold Water, the Parties ſuſpected were 
judged innocent, if their Bodies were not borg 
up by the Water contrary to the Courſe of Ne 
ture. In hot Water, they were to put their 
bare Arms up to their Elbows, which if they 
brought out without Hurt, they were taken to 
be innocent of the Crime. They that were tr 
ed by the Fire Ordeal, were either to pals bare 
footed over hot glowing Plough-Shares, or to 
carry burning Irons intheir Hands, and accord. 
ing as they eſcap'd, they were judg'd In- 
nocent or Nocent. This horrible Trial by Fir 
Ordeal, in the firſt Degree Queen Emma, Mo 
ther of Edward the Confeſſor, underwent with 
a Succeſs worthy her Chaſtity. And an Exam. 
ple of the ſecond Kind, we have recorded in 
our Books of a Company of Perſons ſuſpeRed 
to be Stealers of the King's Deer, in the Reign 
of William the Second; they were condemnd 
to carry burning Irons, which accordingly they 
did, without Injury ; which being reported to 
the King, was received with a remarkable In- 
dignation ; and he reply'd, 


Quid eſt id? Deus eſt Fuſtas Fudex : Pere 
Jui deinceps hoc crediderit. 


4 Thbeſe 


now 
ſcript; 
ſtardy 
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Theſe Kinds of Purgations remain'd in Uſe 
amongſt our Anceſtors till the Time of King 
Henry the 3d. in whoſe Reign they began to be 
oboliſhed, moſtly in Reverence to the Canon 
Law above mentioned in the Book of Decre- 


| A , 
F " From the Days of Conſtantine the Great, Bi- 
com. mops in their Epiſcopal Audience had the Pra- 
Their I &ice of Matters Criminal and Civil; and to 
dot or i that End had their Officials or Chancellors, 


| were Men train'd up in the Civil and Canon Laws 


born of thoſe Ages, to dire& them in Judgment, as 


f Ne well in Eccleſiaſtical Criminal Matters, as Ec- 
their cleſiaſtical Civil Matters. But ſome of the Ti- 
they tles of the Canon Law are now out of Uſe, both 
en t0 among the Civil and Criminal Titles; ſuch as 
e th. Titles of Buying and Selling, Leaſing, Gifts 
bare by Deed, &c. Murder, Theft, & c. becauſe the 

Or t0 belong to the Common Law: Some are alſo 
cord. diſus d on Account of Superſtition and Idola- 


try. Thoſe Titles which belong to the Biſhop's 
Degree or Order, (and which are of abſolute 


Mo. Uſe here with us) are the ordering of Mini- 
with WW fters and Deacons, the Dedication of Churches, 
Me e, A ſecond Sort relates to the Biſhop's Juriſ- 
d in dition, which is partly voluntary, and partly 
ed litigious: Voluntary is when choſe with whom 
eizn any Concern is, ſtand not againſt it; Litigi- 
nnd ous, when ic is oppugned on the one Part or 
ney Wl the other. X 


Wills are tried bythe Eccleſiaſtical Laws ; and 
anciently Suits belonging to Tiches were tria- 
ble in all Caſes by the Law Eccleſiaſtical, but 
now this Law only takes Place in Caſes of pre- 
ſeriptions, Compoſitions, &. The Suit of Ba- 


ſtardy is determin d 5 2 Eccle ſaſtical Law 4 
__ an 
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and in ſome Caſes Defamatory Words; ( 
when a - Puniſhment is to be inflicted.) Mattis. 
ges, Divorces, c. 1 | 


* 


caſionally interſpers d ſome Parts of the Canon 
Law, and Laws Eccleſiaſtical, eſpecially relat. 
ing to Adultery, Fornication, Blaſphemy, 83. 
crilege, &c. I proceed now to the moſt mate: 
rial 'Heads of our Laws concerning the Church 
and Religion in Alphabetical Order: And 
ſhall conclude my Treatiſe with the Cann; 9 
the Church of England.” FEY TO Kg or, 


F. of Advowſons, Right of Preſentation, &c, 


An Advowſon is a Right of Preſentation t 
Collation to a Church. The Nomination o. 
riginally belong'd to the Biſhop of the Dio 
ceſs, but it was afterwards granted to the Px 
trons, reſerving a Right of Approbation in the 
Biſhop. So that Patrons at this Day have an 
abſolute Propriety in Advowſons, and they are 
of a Temporal Nature and Lay Fee: They 
may be granted by Deed or Teſtament, and 
are Aſſets in the Hands of Heirs br Executor. 

I Iſt. 17. 119. 374. Iuſt. 2735 . noitv, . 
Advowſons are of two Kinds, Appendant and 
in Groſs. Appendant is a Right of Preſenu- 
tion dependant upon a Manor, Lands, C. 
and paſſes in a Grant of the Manor as inci- 
gent to the ſame. In Gtoſs, is a Right ſubſiſting 
by it ſelf without a Manor, Land; O. And 
Adwowſons are either Preſentative,) Collative, 
or Donative. An Advowſon Preſeatative; 5 
where the Patton preſents his Clerk to the Br 
ſhop to be inſtituted. Cyllative, is where: an Ad- 
row ſon is lodged in the Bifhop, and he is Pa- 
5 tron 


8 


2 


In my Notice of the Civil Law, 1 have 00. 


King or other Patron, by Donation in Writing 


uts the Clerk into Poſſeſſion without Preſen- 


| gation, Inſtitution, Cc. 1 Iaſf. 1220. | 
Preſentation may be by Word or Writing; 
and if a Feme Covert hath Title to preſent, the 
Preſentation! muſt be by Husband and Wife. 
(The Preſentation to a Vicarage of Common 
Right belongs to the Parſon.) An Infant may 
preſent of whatſoever Age, becauſe. Guardians 
have not Power to do it in Right of the Heir, 
If a Patron preſents firſt one Clerk, and then 
another, the Biſhop may inſtitute which he plea- 
ſes. And in Caſe ewo Patrons preſent their 
Clerks, the Biſhop ſhall determine who ſhall be 
admitted by Right of Patronage, 8c. on the En- 
quiry of ſix Clergymen, and ſix Laymen, living 
near the Church, who ſhall be cited for that 
Purpoſe, and enquire on Articles, & c. If a Pre- 
ſentation bears Date whilſt the Church is full 
of another Clerk, it is void; and if one that 
hath a Turn preſents his Clerk, and he is ad- 
mitted, inſtituted and inducted, but he doth not 
read the Thirty Nine Articles, &c. this ſhall not 
be accounted his Turn, by Reaſon the Admiſ- 
ſion and Inſtitution, & c. are void. F. N. B. 33. 
2. Roll. Abr. 3 54. 5. Rep. 102. Si 
A Deacon may be preſented, but he muſt be 
made a Prieſt before he can be inſtituted. A 
Patron cannot preſent himſelf, but he may be 
admitted by the Ordinary. The Patron muſt 
preſent within ſix Kalendar Months, after the 
Avoidance of the Church. And if the Biſhop re- 
tufes to admit the Clerk preſented, he muſt give 
Notice of his Refuſal and the Cauſe forthwith; 
and on fuch Notice the Patron is to preſent an- 
other Clerk within the ſix Months after the A- 
| D4 4 void- 
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tron: And a Donati ve Preſentation is when the 
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voidance. If the Church becomes void, by De. 
privation by the Canon Law, Reſignation, &.. 


the Patron muſt have Notice from the Or. 


dinary. 2. Roll. 348. 6. Rep. 61. F. N. B. 35, 

The King by his Prerogative, hath the Su- 
preme Right of Patronage of all the Benefices 
in England. He may preſent by Lapſe, or upon 
Forfeitures by Attainder, Simony, Qutlawry, 
He hath the Right to preſent to all the Digni- 
ties and Benefices of the Advowſon of. Archbi. 
ſhops, and Biſhops, upon the Vacancy of the 
Sees: And if a Church belonging to the Pa. 
tronage of a Biſhop becomes void, and the Bi. 
ſhop collates, and dies before Inſtallment, the 
King ſhall preſent. Upon the Promotion of a 
Clerk to a Biſhoprick, the King hath Right to 
preſent to ſuch Dignities or Benefices as the 
Perſon was poſſeſs d of before ſuch Promotion. 
F. N. B. 33. 1. Inft. 90. 4. Inſt. 356, 357- 

In the King's Right alſo the Lord Chancellor 
or Keeper may preſent to the Benefices belong - 
ing to the Crown, under the Value of twenty 
Marks in the King's Book of Firſt Fruits and 
Tenths; and the Lord Chancellor uſually pre- 
ſents to Livings of and under twenty Pounds 


per Ann. tho the King may preſent to them if 


he pleaſes. Hob. 214. | 

If the Patron of a Donative will not nominate 
a Clerk, there can be no Lapſe, except it be 
ſpecially provided for in the Foundation. Put 
the Biſhop may compel ſuch 'Patron to nomi- 
nate a Clerk by Eccleſiaſtical Cenſures ; For 
tho' the Church is exempted from the Power 
of the Ordinary, the Patron is not exempted. 
Donatives may be exempt from all Ordinary 
Juriſdiion ; The Patron and Incumbent may 
charge the Glebe to bind the Succeſſor, = 
ä r ut 
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But theſe Privileges belong only to the firſt Pa- 
tron; for after the Patron hath preſented to the 
Ordinary, and the Clerk is admitted, it becomes 
a Church Preſentative. 1. Inſt. 344. 

If an Advowſon deſcends to four Coparceners, 
and the Church, after the Death of their An- 
ceſtor, becomes void, the Clerk of the eldeſt Siſter 
ſhall be firſt receiv'd, if they do not all agree 
in a Preſentment ; and at the ſecond Ayoidance 
the ſecond Siſter ſhall prefer her Clerk, and ſo 
the reſt in their Order ; and this Privilege gi- 
ven to the eldeſt of preſenting firſt, ſhall go to 
her Iſſue and Aſſigns, Husband, & c. 21 Ed. 3. 


By the Statute of Weſtm. 13 Ed. 1. When fix 


Months paſs hanging a Quare impedit, &c. by 
the Diſturbance of any Perſon, ſo that the Ei- 
ſhop hath Right to preſent by Lapſe; the Pa- 
tron ſhall recover Damages by two Years Va- 
lue of the Church, if he loſe his Preſentation : 
Otherwiſe, if he recovers his Preſentation wich- 
in the ſix Months, half a Year's Value only 
ſhall be given as Damages. 13 Ed. 1. c. 5. 

Perſons ſeiz d of any Advowſon, & being 
Papiſts, or in Truſt for Papiſts, are diſabled to 
preſent, &c. The Preſentations and Grants of 
ſuch are null and void ; and one of the Uni- 
verſities ſhall preſent. If Truſtees for Papiſts, 
Ce. preſent without giving Notice to the Vice- 
Chancellor of the Univerſity, within three 
Months after the Avoidance, they ſhall forfeit 
Joo J. Stat. 1 V. & M. Sel. 1. c. 26. 

If any Perſon ſhall for Money or Reward, &c. 
in his own Name, or the Name of another, 
take or accept the next Avoidance of, or Pre- 
ſentation to an Advowſon, Dignity, c. and 


ſhall be preſented thereto ; every ſuch Preſen- 


tation ſhall be void; and ſuch Agreement 
EE 2 deem 'd 
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deem'd a ſimoniacal Contract; and the Crown 
ſhail be entitled to the Preſentation for that 
Time, & c. 12 Ann. Seſſ. 2. c. 12 


Vide Title Sinbory. 
. of Appropriations of Benefices, CC. 


Appropriation is an annexing à Benefice 9 
the proper Uſe of a ſpiritual Perſon or Cotpo- 
ration, and it's Succeſſors; as to a Biſhop, Dean, 
Dean and Chapter, &c. in Perperuity. Da 
Vis 80. WE th . 
To make an Appropriation it is neceſſary that 
the King's Licence be obtain'd to the ſpiritu- 
al Perſon, or Body ſpiritual; (for the King may 
have an Intereſt in the Preſentation) the Con- 
ſent of the Ordinary, and the Perſon appropri- 
ating ; and the Conſent of the Patron, the ſpi- 
ritual Perſon having the abſolute Inheritance 
of the Advowſon,who is to be made Parſon in di- 
rect Words, or by Words of the like Effect; for 
in Suits brought by or againſt him, he muſt be 
named Parſon. Hob. 149. 397. 

When the Apptopriation is made and takes 
Effect, the Patron is perpetual Parſon, or hath 
perpetual Infticurion and Induction; for the 
Appropriation alone is a ſufficient Admiſſion, 
c. Plowd. 499. But the Right, Title, and ab- 
ſolute Inheritance of the Advowſon of the 
Church appropriate, is to be in ſuch Perſons to 
whom the Appropriation is made, and who 
thereby are to be perpetual Incumbents of the 
Church, Go. | 85 

That an Appropriation be duly made, it 1s 
neceſſary that a Vicar be well and ſufficiently 
endow'd. 4. H. 4. And after aParſonage is appro* 

priated, 
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jated, and a Vicarage endow'd, if an 4 
— ariſe between the Parſon and d Vi. 
car concerning the Endowment, it is to be tri- 
ed in the Eccleſiaſtical Court, for that the Per 
ſons and the Cauſe ate ſpiritual. Advor 90% 2. 
Bulſtr. 157. 3 # 
By Preſentation, Inſtitution and Induction of 


a Clerk into a' Parfonage, or of the Vicar to 


the Parſonage, if the Parſon is Patron of the 
Vicarage, the Church becomes diſappropriate 
for chat is a Re-union of the Vicarage and Par- 
ſonage. It may likewiſe become dilappropriate 
by Diſſolution of the ſpiritual Corporation, &c. 
1 Inſt. 46. * 

| 55 Stat. 3 H. 8. The King and his Paten- 
tees (tho Lay. men) are capable of having Par- 
ſonages appropriate of diſſolved Monaſteries, 
St. ſubject to the Viſitation of the King's Com- 
miſſioners or the Ordinary. And theſe are vul- 
garly call'd Impropriations. By 1. Elix. c. 4. All 
Conveyances of Impropriations, &c. to the U- 
niverſities, or any College or Hall, are excuſed 
from firſt Fruits and Tenths. 


The Form of an Appropriation. 


P. Rectoriam & Eccleſiam de A. prædict prout vacare 
. extunc contigerit, ac omnia & ſingula Maneria, 
meſſuagia, glebas, decimas, &c. eiſdem Decano & Capi- 
tulo & ſucceſſoribus ſuis, ac dike Eccleſia ſue Cather 
rali appropriamus, conſolidamus, unimus & Incor- 
foramus. Habendum, gaudendum, & convertendum 
eaſdem Rectoriam & Eccleſiam de A. predict. ac om- 
nia & ſingula præmiſſa iiſclem Rectoriæ & Eccleſia 


frectant 
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ſpectant & pertinen iiſdem Decans &. Capituls & 
Succeſſoribus ſuis ut predict eſt in proprios uſas ſug, 
abſque aliqua Præſentatione, Nominatione, Inductione 
fene Admiſſione alicujus incumbentis, aut aliquorum 


Incumbentium. ad eandem Eccleſiam extunc impoſte. 
rum fiendum, &c. 135 


3. Of Baptiſm, ur to the Church of Eng- 
| * and. 


By the Rubrick every one having the Care 
of Souls, is bound to uſe the Adminiſtation of 
the Sacrament of Baptiſm to all Infants of bap- 
tized Parents: And if any Perſon that is of 
Years of Diſcretion, deſires to be baptiz d, No- 
tice of it is to be given to the Biſhop, or to 
whom he ſhall appoint, in order to the Exami- 
nation of ſuch Perſon, that he is ſufficiently in- 
ſtructed in the Principles of the Chriſtian Re- 
ligion. Rubrick, | 7 SE 

Children are brought to be baptized to the 
Place of publick Worſhip, and to the Font there, 
on ſome Sunday or Holiday, immediately af- 
ter the laſt Leſſon at Morning Prayer, or the 
laſt Leſſon ac Evening Prayer, as the Curate 
ſhall appoint; and at the Place are to be ready 
for every Male Child to be baptized, two God- 
fathers and one Godmother ; and for every Fe- 
male Child, one Godfather and two Godmq- 
thers. But in caſe of Neceſſity, as if a Child be 
ſick, & c. the Curate is obliged to baptize it on 
any Day, and in a private Houſe, without God- 
fathers or Godmothers: And the Child, if it 
lives, is to be afterwards brought to Church, 
that the Miniſter may certify to the Congrega- 
tion, that the Child was duly — ; 4 

e which 


rb 0 © e © - 7 


to the Canon Law. 4173 
which Time Godfathers and Godmothers are 
to be preſent, and to undertake for the Child. 
brick. ae Bt) ty 
| 2 Child baptized with Water in the Name of 
the Father, and of the Son, and of the Hol 
Ghoft, is | ſufficiently baptized, altho? the Of: 
fice be not perform'd by a lawful Prieſt ; and fo 
it is if the Child is baptized by other Form than 
ſet down by the Book of Common- Prayer; but 
in either Caſe the Perfons doing ic are puniſha- 
ble. In former Times the Neceflity of Baptiſm 
to new born Infants was fo much taught, that 
Lay People, and even Women, Midwives, &c; 
were allow'd to baptize a declining Child; 
rey a Prieſt could not be immediately 
found. TRA Tat yo ne gr The 


4. Of Baſtards, 


1199 


* 


the Fecleſiaſtical Laws, &c. ä 


- Baftardy is an unlawful State of Birth, diſa- 
bled by divine and human Laws to ſucceed in 
Inheritance. And of Baſtards. fome are begot 
and born of ſingle Women (in which Rank Wi- 
dows are included): and others of married Wo- 
men. 161M, Lt, 17 700 . 

Of ſuch. Baſtards as are begotten of ſingle 
Women, by ſingle Men, who may marry each 
other if they will, ſome are call'd by the Laws 
abroad, Fill; Naturales; but if they were begot in 
Heat of Luft, without any Purpoſe by the Man 
to hold the Woman for his Concubine, they 
are called, Spurii, as they are born out of Puri- 
ty; and theſe are for the moſt Part putative 


Children, their Father being not otherwiſe 


known than by the Mother's Confeſſion. Ba- 

ſtards born of a Woman ſingle or married, that 

proſtitutes her ſelf to every Man's Pleaſure, = 
| call' 
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call'd Scorta: Thoſe which are begotten of mar. 
ried Women are call d Norbi, becauſe they 
ſeem'd to be his Children, whom the Marri 
doth ſhew;: hut are not fo ; 2s if the Husband 
be ſo long abſent from his Wife, that. by no 
Poſſibility of Nature the Child can be his; or 
that the Adulterer and Adultereſs were fo 
known to keep Company together, as that by 
juſt Account of Time, it could not be any o. 
ther Man's Child but the Adulterer s. And the 
laſt Kind of Baſtards are they whom the Law 
calls Inceſtuoſi; which are begot between Per- 
ſons Kin to each other Aſcendants, and De- 
ſcendants, Collaterals, Cc. Ridley p. 351. 352. 
When a Man ſueth for an Inheritance that he 
thinks is his Right, by his Nativity, and the 
Defendant objects Baſtardy againſt him on pur- 
poſe to exclude him of his Action for the In- 
heritance : In this Caſe he which is charged 
in Baſtardy, may require himſelf to be admit- 
ted to prove himſelf Legitimate, before the Ec- 
cleſiaſtical Judge, and to be pronounced ſuch a 
one, which is the Right of the Church. Gene · 
ral Baſtardy, as whether he that is charged with 
Baſtardy, were born in lawful Matrimony; or 
whether his Parents were ever join d in lawful 
Matrimony, is determinable by the Biſhop's 
Certificate, after Examination in Caurt Chri- 
ſtian. Special Baſtardy, vis. whete: the Matri- 
mony is confeſs'd, but the Priority or Poſter 
ority of the Nativity of him whofe Birth is in 
Queſtion, is controverted; this is Matter of Fat 
triable in the Temporal Courts. 2. Iſt. 99: 1. 
Roll. Abr. 361. 2. Roll. Abr. 586. a 


. 
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As to poor Baſtards, and their Maintenance, 
by Stat, 18. Elia. the two next Juſtices of the 
Peace may make Order, as well for the Pu- 
niſkment of the Mother and reputed. Father of 
a baſtard Child, as alſo for the Relief of the Pa- 
riſk where ic was born, Cc. But a Baſtard of a 
Perſon able to keep it is not within the Sta- 
tute: And corporal Puniſhment of the reputed 
Father or Mother is not uſually inflicted where 
he Pariſh is ſayed harmleſs. By 7 Fec. x. J 
ſtices of Peace are to commit to the Houſe 
Correction, lewd: Women that haye Baſtards, 
which may be chargeable to the. a0, there 
to be puniſh'd, and ſet at Work one Whole Year, 
Cc. But if ſuch Woman will diſcharge the Pa- 
riſh, ſhe cannot be puniſh'd by this Act; tho 
- may be puniſh'd by 18 Eliz. by whipping, 


c. N e 8 1 | | 
The 13 & 14. Car. 2. Enacts that Churchwar- 
dens and Overſeers of the Poor, where any Ba- 
ard: ſhall be born, may ſeize ſo much of the 
Goods and Profits of the Lands of the putative 
Father and lewd Mother, as two Juſtices ſhall 
oder towards Diſcharge of the Pariſh. _” 
It any one ſhall conſpire to charge another 
with a baſtard Child, he may be indicted; and 
a Woman wrongly charging a Man with get. 
ting a Baſtard upon her Body, was committed 
to the Houſe of Correction, there to remain for 
If a Perſon that deſires to be ordain d Prieſt 
or Deacon, be a Baſtard, he is not co be ad- 
wa to Ordination without Diſpenſation. 11 
45 | 25 WP > Y 
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5. Of Biſhops, Archbiſhops, Benefces, &c. Penalt 

| | |  WEminat' 
An Archbiſhop is the Chief of the Clergy, is {ilbiſhor 
his Province. He hath ſupreme Power unde Milfs: all 
the King, within his Province, in all Eccleſu. WMFounc 
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ſtical Cauſes. It is the Right of an Archbiſhop 
to call the Biſhops and Clergy of his Province 
to Convocation, upon the King's Writ ; and the 
Clerks of the Convocation and their Servant 
c. have ſuch Privilege as Members of Parliz 
ment, &c. But the Convocation may not exe. 
cute Canons repugnant to the King's Prerogy 
tive; and no Appeals are to be had to Rome, bit 
Appeals from the Archbiſhop's Court, &. are 
4 - to the King and Chancery. 1. Inf. 94. 25 
The Archbiſhop is the Ordinary of the whole 
Province, to viſit and receive Appeals from 
Inferior Juriſdictions. He has a ſtanding juris 
diction over his Suffragans: He confirms the 
Election of Biſhops, and afterwards conſecrate 
them, &c. He may appoint Coadjutors to a hi. 
ſhop that is grown infirm: He may cenſure 
nd excommunicate, ſuſpend or depoſe, for 
auſe ; during the Vacancy of any See, he 1s 
Guardian of the Spiritualities : He may retain 
eight Chaplains; confer Degrees of all Kinds; 
and the Archbiſhop of Canterbury may grant 
Diſpenſations in any Caſe granted by the See 
of Rome, not contrary to the Law of God. 25: 

H. 8. 2 Roll. Abr. 221. | 
A Biſhop is the Archbiſhop's Suffragan, or Al- 
ſiſtant under him. And the Election of Biſhops 
is to be by the King's Conge d'Eſlire,or Licence to 
ele& the Perſon named by the King. It is di- 
reed to the Dean and Chapter, and if they fail 
to 


[Rep. 31. 2 Roll. Abr. 230. 
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o make Election in twenty Days, they iricurche 
penalty of a Præmunire; and the King may: No- 
minate, Ce. by Letters Patent. Stat 25 H. 8. 
Biſhops muſt be at leaſt thirty Years of Age, and 
z; all the Biſhopricks of Dre! are of the King's 
Foundation, the Power of chuſing them is lodg- 
din the Crown. But the Biſhopricks of Ireland 
are Donative and not Elective. 1 Inf. 97. 2 Noll. 


Abr. 242. 5 5 

A Biſhop has Juriſdiction in his Dioceſs at his 
Confirmation; and on his Conſecration he has a 
Right co his Temporalities. He is Overſeer of 
he Manners of the People within his Dioceſs, 
and has great Authority in the Church: He hath 
his Conſiſtory Court to hear Eccleſiaſtical Cauſes; 
nd may viſit the Clergy, &c. within his Jurif- 


Wdition. He may conſecrate Churches and Al- 


tars, ordain Prieſts and Deacons, admit and in- 
ſtitute Prieſts into Benefices, confirm after Bap- 
tiſm, ſuſpend and depoſe thoſe Clergy that of- 
fend, impoſe Purgation and Penance, excom- 
municate both Clergy and Laity, Diſpenſe by 
granting Licenſes, &c. grant Probate of Wills, 
Letters of Adminiſtration, &. 1 Inſt. 96. 10 


Every Biſhop hath his Chancellor and Vicar 
General commiſſion'd by him to aſſiſt in all Mat- 
ters and Cauſes Eccleſiaſtical, ariſing in his Dio- 
cels. His Commiſſary is one limited by him to 
aſſiſt at ſome certain Place of the Dioceſs. Eve- 
ry Biſhop hath alſo his Dean and Chapter, and 
a Biſhop may have two Chapters, The Cuſtody 
of the Temporalities of Biſhops, when the Sees 
are vacant, belongs to the King during the Va- 
cany: And the Temporalities are all ſuch Things 
45 Biſnop hath by Livery from the King, as 

DTT C 
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Manors, Lands, Tenements, Tithes, &. 1 2,4 
Ihere are ſeveral Statutes relating to Biſhops; 
By 21 H. 8. each Biſhop may quality fix Chap: 
lains, (By 26 H. 8. there may be Biſhops Suffta 
gans in ſeveral Towns, &c.) By 1 & 13 Elz 
Eſtates made by Biſhops of the Church Lang: 
and Leaſes, &c. are to be for twenty-one Year, 
or three Lives, &c. See Leaſes. By 39 Eli, 
Deprivation of Biſhops, Cc. is declared lau. 
"1 ; | 5 „ 
No Man is to be accounted a lawful Biſhoy, 
Prieſt, &c. in the Church of England, excepthe 
be called, tried, examined and admitted theret 
according to the Form preſcribed. in the Bok 
of Common Prayer, — confirmed by Act a 
Parliament 14 Car. 2. * 
A Benefice is any Eccleſiaſtical Dignity, Pro- 
motion or Spiritual Living whatſoever. All 
Church Preferments are Benefices. 2 Inf. 19, 
Archdeaconries, Prebends, Appropriations, &. 
are Benefices with Cure of Soul. 3 1»f. 71. Bu 
ſome Writers are of Opinion, that a Deanery, 
Archdeaconry, Prebend, @'c. are not Benefices 
with Cure of Souls, nor comprehended undet 
the Name of Benefices with Cure of Soul 


* 


within the Statute 21 H. 8. | | 
6. Of Caveats, by the Eccleſiaſtical Law, &c. 


A Caveat is uſually enter'd in the Regiſters 
Office againſt the Probate of a Will. And ii 
Perſon, before his Church is void, ſuſpects that 
the Title to his Advowſon will be queſtion'd, be 
may for his Security, enter a Caveat. with the 
Biſhop before the Church become: void, leſt be 


ſhould not haye Notice of the Avoidance at tht 
| L | Time 
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*ne as it may happen, which Caveat (thoꝰ void 
ap Nature, becauſe made ſo ſoon) may be ſuf - 
kcient until he ean upon Notice enter another, 
which he muſt do wich ſpeed, and then the Bi- 
ſhop may ſtop any Proceedings to inſticute ano- 
ther Clerk, and ſhall not be found to be a Di- 
ſturber. 1 Roll. 191. | 
If a Church becomes void, and a Stranger 
enters a Caveat with the Regiſter of the Biſhop, 
that none be inſticuted to the Church until he is 
made privy thereto, and the Biſhop before he 
hath Notice of the Cavear, Inſtitutes an Incum- 
bent, the Inſticution is void in the Spiritual Law, 
for the Regiſter ought to notify the Caveat to 
the Biſhop, and his Negligence in that Caſe 
ſhall not prejudice him that enter'd it; and if the 
Biſhop hath Notice of the Caveat, and gives 
Day to him that puts it in, and before the Day 
doth Inſtitute an Incumbent, this is meerly 
void, for the entering of the Caveat is a Super- 
ſedeas by the Spiritual Law, till he that entered 
it is acquainted with the intended Inſtitution. 
Couldib. 146. 5 
But ic has been adjudged that if after a Ca- 
veat is enter'd, &c. a Clerk is Preſented, Inſti- 
tured and Inducted; altho' this is not good by 
the Canon Law, yet che Church is full at the 
Common Law, for the Breach of the Caveat is 
but a Breach of the Canon, and doth not make 
the Inſtitution it ſelf abſolutely void. And a Ca- 
veat is adjudged to be in Force. for three 
Months only, after which Time tis ſaid any one 
may Preſent, as if no Caveat had been encer'd, 
2 Roll. Abr. 361, Cro 464. | 
The Ordinary that inſticutes another's Clerk 
(after a Caveat enter'd) without che Privity of 
him that enter'd it, may perhaps be puniſh'd at 
| | e 2 the 
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che Common Law, as a Diſturber, or in the 
Spiritual Court for Breach of the Canon, if he 


that encer'd the Caveat. be found to | Fot 
e eee 7. 
r e 3 e enen deſac 
J. Of Churches, Chapels, Churchwardens. | may | 

| Df 7 I terwa 

A Church is a Place conſecrated to G Mom 
Religion; and if ic bach yes i orien ſcent 
Sacraments, and Sepulture, it is in Law adjudg- burie 
ed a Church. It muſt be conſecrated by the Bi- Eccle 
ſhop, and this is the Reaſon why Church and no 1 lf. 
Church, &c. is to be tried and certified by the It 
Biſhop. A Parſonage or Recoryy is a Pariſh- ceaſe 
Church endow'd wich a Houſe, Glebe, Tithes, ing-S 
Ge. A Chapel is generally that which is built den r 
for the Eaſe of the Pariſhioners who. dwell far ty ret 
from the Parochial or . Mother-Church; and the d 
theſe have uſually Prayer and Preaching. only Taki 
for the Sacraments and Burials ought to be per⸗ Tt 
formed in the Parochial Church. But there are in 
free Chapels likewiſe, provided with a Miniſter, the C 
without Charge to the Rector; and theſe are ex- The 
empt from all ordinary Juriſdiction. 2 uff. 363. Incui 
2 Roll. Abr. 340. 3 are te 
The Parochial Church and Churchyard, are ſhall 
the Freehold of the Parſon, and he may granta ne 
Leaſe of the Churchyard ; but the Uſe of cha it is S 
Body of the Church belongs to the Pariſhioners, dens 
The Fee - ſimple of the Church is not in any one, but 2 
but always. in Abeyance; but a Parſon for the the C 
Benefit of his Church, hath a Fee-ſimple quali- B 
fied in ſome Caſes; in others but an Eſtate for the ( 
Life. And a Biſhop bath a Fee-ſimple abſolute. ſon c 
2 Roll. 337. 2 Inſt. 363. 3 Iuſt. 87. | 19 
| at 
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For any Treſpaſs committed on the Church or 
Churchyard, a'Parfon may have an Action. For 
defacing a Monument, they that build the ſame 
may have an Action during their Lives; and af- 
terwards the Heir of the Deceaſed; for theſe 
Monuments ſometimes ſerve for Proofs of Des 
ſcents and Pedigrees. And if a Carcaſs that is 
buried be abuſed or removed, this is ſubject to 
Eccleſiſtical Cognizance, as it belongs to no one. 
rb. 18, zer F 

If any Perſon ſhall dig up the Grave of a de- 
ceaſed Body, and take from the Corps the Wind- 
ing-Sheet, neither the Rector nor Churchwar- 
den may have their Action for it, for the Proper- 
ty remains in him to whom it belonged when 
the dead Body was wrapped therein. And the 
Taking thereof is Felony. 12 Co. 113.' © © ; 
The Parſon. cannot cut down Trees growin 
in the Churchyard, unleſs it be for Repairs'o 
the Church, or for Charitable Uſes. 35 Ed. 1. 
The Goods of the Church do not belong to the 
Incumbent, but to the Pariſhioners; and if they 
are taken away or broken, the Churchwardens 
ſhall have Actions of Treſpaſs at Common Law. 
11 H. 4. 1 Roll Rep 255. And ii they are ſtoln, 
it is Sacrilege and Robbery, and the Churchwar- 
dens may have not only an Appeal of Robbery, 
but alſo a Libel in the Spiritual Court againſt 
the Offender. Br. Appel. 31, 4. Keb. 23, 

By the 5 & 6 Ed. 6. none ſhall make a Noiſe in 
the Church or Churchyard, on Pain of Suſpen- 
ſion of a Lay-man ab ingreſſu Eeciiſiæ, and of a 
Clerk from the Miniſtration of his Office. He 
that ſhall ſtrike or lay violent Hands there upon 
any other, is thereby excommunicated ipſo fag. 
And if any one ſhall be convicted of ſtriking 
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with a Weapon in any Church, &c..or ſhall draw 


any Weapon there with an Intent to Strike, hg 
ſhall; ſtand Excommunicated, and have one of 
ys Ears cut off, Cc. But Churchwardens who 
whip or ſtrike Boys playing in the Church, or 
pul off the Hats of thoſe that ſit there: with their 
ats on, are not within this Statute, Saund 
Rep. 13, 24. 51111. SO; Eels | 
The 1 Elix. c. 2, enacts, That all Perſons 
ſhall reſort to their Pariſh- Church or Chapel up. 
on every Sunday or Holiday, or upon ſome rea. 
ſonable Let to ſome. other Pariſh- Church, and 
then and there abide orderly and ſoberly during 
the Time of Common Prayer, Preaching or other 
Service, upon Pain of Puniſhment by the Cen: 
{ures of the Church, and Forfeiture of 1 5. for 
every Offence, to be levied by the Churchwar- 
dens for the Uſe of the Poor. But by 1 V & M 
this is not to extend to Proteſtant Diſſenters, ta- 
king the Oaths, &. 8 27 
By the 3 Fac. 1. he that ſhall retain and keep 
in his Houſe, any Perſon, Servants, or others, 
(except his Father, Mother, , Priſoners, Ge. 
who ſhall not go to ſome Church, Cc. ſhall for 
every Month that he ſhall keep ſuch Perſon for- 
feit 101 And by 23 Eliz. no Corporation or 
ther Perſon ſhall keep or maintain a Schoolma- 
ter, which does not conſtantly repair to the 
Church; or is not allowed by the Ordinary, on 
Pain of 10 l. a Month; and ſuch Schoolmaſter 
all be diſabled to teach Youth for the future, 
d ſuffer a Year's Impriſonment. _ : 
Churchwoardens are ancient Officers yearly cho- 
ſen (in Eaſter Week) by the Conſent of the Mi: 
niſter and Pariſhioners, to look to the Church, 
c. and provide what is neceſſary. By the Com- 
mon Law they are a Corporation enabled to a 
AN ; ant 
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and be ſued for the Goods belonging to the 
Church, which they have a Property in; but they 
may not ſell them without the Conſent. of the 
Pariſhioners and Ordinary. If they waſte, the 
Goods of the Church, the new Churchwardens 
may call them to an Account before the Ordina- 
ul ry, or bring an Action at Law. They are ſworn 
9 in their Office by oy Archdeacon. 1 Lev, x96. 
Lamb. 70. 2 Roll. A 10 22 11 03 21443 
wy They are to keep the Body of the Church in 
w Repair, and the Seats, &. which. of common 
= F Right ought to be done at the Charge of the Pa- 
k riſhioners- They may. Repair the Church, &. 
0 without conſulting the Veſtry, but not add any 
key Thing new: And for Disburſements of any Sum 
* not exceeding 40 s. their Oath alone is a ſufficient 
Proof; but for all Sums above 40 5. Reeeipts 
1 muſt be produced. The Parſon is to Repair the 
by Chancel; and he only can give Power to bury . 
in the Church. The Churchwardens, with the 
Conſent of the Miniſter have the, placing the 
Pariſhioners in the Seats in the Body of the 
Church, appointing Gallery-Keepers, &. re- 
ſerring to the Ordinary a Power to correct the 
ſame. The Churchwardens may have the Au- 
thority themſelves by Cuſtom, as in London; and 
particular Perſons may preſcribe to have a Seat, 
as belonging to them by Reaſon of their Eſtates, 
Cc. they conftantly repairing the ſame. If a 
Church falls down the Pariſhioners. are not obli · 
ed to rebuild it. And the Churchwardens in 
ying out their Money are anſwerable only for 
Deceit, not for Indiſeretion. 2 Ii. 489. 2 Cro. 
„ 5! T1 ow Emommog 
For theſe Repairs, Rates are to be made by 
Churchwardens, wich the Cohſent of the major 
Danis ET²] A art 
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Part of the Pariſhioners, upon every Occupierof 
Lands, Houſes, & And if no Pariſhioners ap. 
pear, after Notice, to make the Rate, the 
Churchwardens alone may make it, and recover 
in the Eccleſiaſtical Court, if the Defendant can. 
not ſhew that he is illegally taxed, that the Rate 
was needleſs, &c. Thoſe that do not pay any 
Church-Rates, have not any Vote in Affairs rela. 
ting to it, except the Rector or Vicar. 5 Rep. 6). 


* 


1 Fest. 308. (Bol 3-258 Ys 
The Churchwardens are to Preſent or certify 
to the Ordinary, &. all Things preſentable by 
the Eecleſiaſtical Law, which relate to the 
Church, the Parſon, and Pariſhioners. The 
Articles delivered to the Churchwardens are for 
the moſt Part founded on the Book of Canons, 
and the Rubrick. - What relates to the Church is 
chieflyiof Repairs; and of the Parſon and Par- 
riſhioners, their Duty; the firſt in reading Pray- 
ers, adminiſtring Sacraments, &c. and the laſt 
in duly attending the Worſhip of God, &c. The 
Churchwardens are bound to preſent Crimes 
and Offences, that every Soandal that gives Of. 
ſence may be puniſned. 3 Cro. 2919. 
Churchwardens at the End of the Year, are 
to give an Account of their Receipts and Dil- 
burſements to the Miniſter and Pariſhioners, 
and deliver what remains in their Hands to the 
Patiſhioners, or tothe new Churchwardens. If 
they refufe, they may be preſented at the next 
Viſration, or the new Officers, cc. may by 
Proecſs call them to an Account before the Ordi- 
nary; o may [ue them by Writ of Account at 
Common Law. But in laying out their Money 
they are anſwerable for Deceit only, as I have 
already obſerv' d. If they have paid more Money 
than they have received, the ſucceeding Chu _— 
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1 are to pay them the Ballance, and be 
allow d it in their Accounts, &c. Can. 89. 3s 
Roll. Abr. 121. #10 046 
They are to join with Overſeers of the Poor 
in making Rogen for Relief of the Poor, and 
to ſer poor People to Work ; to place out poor 
Apprentices ; der about baſtard Chil- 
dren; collect the Charity Money upon Briefs, 
G. Fix Fire- Cocks, keep Engines, Cc. in Lone 


| Choplains See Plaralitia I 5 N 
8. of Commendams beld by cum, 8c. 


Gai is 4 . of a void Benefice, 
commended to the Care of a Clerk, till it may 


be ſupplied with a Paſtor. It is founded upon 


the Statute of 25 H. 8. And a Commendam may 
be temporary, or perpetual; temporary, for ſix 
Months, one or two Years, Se. Perpetyal i is for 
Life, and is equal to a Preſentation; with this 
Advantage, that one is thereby Parſon or Vi- 
car to all Intents, without Inſtitution or Indu- 
ion, 3 Lev. 38 1. Show. Rep. 474. 

The Commendam for Life is grantable this 
Day by the King or Archbiſhop of Canterbury 
only, and there is no Difference between a Com- 
mendam for Life, and a Preſentment, but tha 
the one preſents the Parſon to the Church, an 
the other commits the Church to the Parſon ; 
and as a Patron cannot preſent to a full Church, 


ſo neither can a Commendam be made. to «Church 


certain that is then full. Alſo the Patron's 
Conſent muſt be had to the Taking of a Be- 
peel ip e | Davs 74. 
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There is a Commendam Retinere, for a Biſhop 
to retain Benefices after his Promotion, which 
otherwiſe become void upon his Conſecration; 

this is uſually granted by the Biſhop of Caster. 
bury, by way of Diſpenſation, upon the King 
Mandate exprefling his Conſent to it, as the 
Patron of the Benefices for that Turn, &. And 
there is alſo a Commendam Recipere, to take a Pro: 
Motion in che Biſhop's on Gift, or in the 
Gift of ſome other Patron, whoſe Conſent muſt 
be obtain d. And this muſt be for Life, as o- 
ther Parſons and Vicars enjoy their Benefices. 
Dyer 228. Show. 414. Hob. 143. 55 
A Commendam gives the Profits to the Com- 
mendatory. And there may be two ſeveral Par. 
ſons of one Church, one of one Moiety, and 
the other of the other Moiety; and a Part of 
the Church afid Town allotred to each. And 
there may be two that may make but one Par- 
fon in a Church, preſented by one Patron. 1 


Ift. 17. A 


9. Of the Common Prayer, Sacraments, 8c. 


He that is Incumbent of a Benefice wit 
Cure, is under an Obligation to perform all the 
Offices of a Miniſter to the People belonging 
thereunto. And all Miniſters in any Cathedral, 
Collegiate, or Pariſn Church; or Chapel, &c; 
in England, &c. are fo ſay and uſe the Mornin 
Prayer, Evening Prayer, Celebration and Ad. 
mt᷑niſtration of the Sacraments, and all other 
the Publick and Common Prayer, in ſuch Or- 
der as is mentioned in the Book of Common 
Prayer: And the Morning and Evening Prayers 
therein contain d, ſhall upon every Lord's Day 


be openly and ſolemnly read by all and every 
| Msai- 


Miniſters or Curates. And ſuch Miniſters, &c. 
are alſo to read Prayers on every Holiday, and 
on the 5th of November, the zoth of Fanuary, 
and the 29th Day of May.” Stat. 13 & 14 
Cor. 2. Kt. noise Hi A Dr £104 | 
Where the Incumbent of any Parſonage, ſhall 
be Reſident on his Living and keep a Curate, 
the Incumbent himſelf (not having any lawful 
Impediment) ſhall once in every Month, pub- 


lickly read the Common Prayers and Service, 


in and by the ſaid Book of Common Prayer 

eſcrib'd, and adminiſter the Sacraments, - &c. 
if there be Occation, in his Pariſh Church, up- 
on pain of forfeiting the Sum of 51. for every 
Offence, to the Uſe of the Poor of the Pariſh, 
leviable by the Warrant of two Juſtices of 
— on Oath made of the Neglect, &c. Stat. 
And no Form or Order of Common Prayer, 
Adminiſtration of Sacraments, Rites, or Cere- 
monies ſhall be openly uſed in any Church,Cha- 
pel, or other publick Place of 'or in any Col- 
lege, &c. other than what is preſcribed and ap- 
pointed in and by the ſaid Book of Common 
Prayer. And the ſaid Book is to be provided 
for the Church in every Pariſh under the Pe- 
nalty of 3 l. a Month. 14 Car 2. And by 1 
Eliz. Miniſters uſing any Form of Church Ser- 
vice, but ſuch as is mentioned in the Book of 
Common Prayer, &c. are to forſeit for the firſt 
Offence, a Year's Profit of their Livings, and 


ſuffer fix Months Impriſonment; and for the 


ſecond Offence, to be Deprived, &c. Stat. 1 
EMS. 63 ,1\vi3\ nde e 
Perſons depraving the Book of CommonPray- 
er, by Songs, Interludes, &. are to forfeit 
one hundred Marks, or be impriſoned _ the 
WED Space 


tothe Canon Law. 2 
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ab . AGeneral Introduction 
Space of Six Months. Stat ibid. Reviling the 
Sacrament of the Lord's Supper, is puniſhed by 
Fine and Impriſonment, G. 
By the Rubrick a Miniſter muſt ſay and uſe 
the Celebration and Adminiſtration of the Sa- 
craments, as is therein mentioned; but he is not 
thereby obliged to adminiſter the Lord's Sup- 
per to all Perſons whatſoever they be; for 
none ought regularly to be admitted to the Ho- 
(og poo. ging ſuch Time as they are con. 


rm'd,or are ready and deſirous ſo to be. When 


a Miniſter intends to adminiſter the Lord's Sup. 
per, he is to give Warning ſor the Celebration 


thereof upon the Sunday preceding, and read 


one of the Exhortations, as the Rubrick in the 
Common Service directs: And when the Day 
perfixed by the Miniſter is came, he ſhall not 
without lawſul Cauſe deny the ſame to any Per. 
ſon that devoutly and humbly deſires it. Stat. 
1. Ed 6. If a ſick Perſon be not able to come 
to Church, the. Sagrament mav be adminiſtered 
to him in his Houſe ; but in all Caſes there can 
be no Communion, ; unleſs three or four com- 
municate with the Prieſt. Rubrick., 
By the Stat. 13. 14 Car. 2. No Perſon is 
to adminiſter the Sacrament before he is or- 
dain'd Prieſt, under the Penalty of ioo l. And 
by the ſame Statute no Perſon ſhall be choſen 
to any Office of Magiſtracy, Place of Truſt, 
Oc; who ſhall not receive the Sacrament 
of the Lord's Supper, according to the Rites of 
the Church of . England, &c. But ſee 5 Geo. 


5 


10. Of Courts Eccleſiaſtical, Trials, &c. 
The Eccleſiaſtical Courts ate the Court of 


Arebes, the Court of Audience, and the Preroga- 
| ; tive 


to the Canon Law 429 
ye Court of Canterbury. The Court of Arches, 
whoſe Official is call d the Dean of the Arches, 
takes Cognizance of all Eccleſiaſtical Cauſes 
whatſoever ; all Manner of Appeals from Bi- 
ſhops, Deans and Chapters, &c. and Complaints 
againſt them. The Official is the proper and 
competent Judge ; and he may proceed in all 
Cauſes relating to Benefices, either by way of 
Conteſt, or. by ſingle or double Complaint ; 
and may Inſtitute or Suſpend. The Deanery of 
the Arches has the Limits of thirteen Pariſhes 
in London for Eccleſiaſtical Jurifdition. 

The Court of Audience of Canterbury, bath in all 
Things the ſame Juriſdiction with the Court of 
Arches; and the Auditorof this Court by ſpecial 
Commiſſion. was anciently Vicar General to the 
Archbiſhop of Canterbury in Things Spiritual; 
in which Capacity he executes Eccleſiaſtical 
Juriſdiction of every Dioceſs becoming vacant 
within the Province of Canterbury; and where 
an Epiſcopal Seat is vacant, he may celebrate 
the ordinay Viſitation, and puniſh Offences, & c. 
In former Times the Archbiſhops were wont to 
try and determine a great many Cauſes, in 
their owu Palaces; but before they pronounc'd 
their definitive Sentence, they committed the 
Matter to be argued by ſeveral Men learned 
in the Law, whom they named their Audi- 
tors. 1 B00 3222 
The Prerogative Court of Canterbury, is held in 
the Name and Stile of the moſt Reverend the 
Archbiihop- of Canterbury; and all Perſons ſum- 
moned to appear, are ſummoned in 'his Name, 
&c. To the Judge of this Court belong all 
Probations and Approbations of Teſtaments ; 
the Power of granting Adminiſtrations, &c. 
within the Province of Canterburyy and of Goods, 

| Rights, 
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430 A General Introduction 
Rights, &. out of the Dioceſs wherein the In. 
teſtate lived, Cc. e tothe Value of 
51. In this Court are tried all Cauſes of In. 
ſtance for the proving and revoking of Willz 
Cc. If any Will be proved in common Porn: 
and any Perſon have an Intereſt in the Admi. 
niſtration or the Deceaſed's Goods, he m 
force the Executor to prove the Will by Wit. 
neſſes, which if the Execuor do not ſufficiently 
perform, Sentence will be given that the De. 
ceaſed died inteſtate; and that the Probat of 
that Will granted in common Form ſhall: be 
annull'd. But after a Will has been proved in 
common Form of Law, without being queſtion- 
ed for the Space of thirty Years, then all Bene. 
fit of diſproving it is taken away: And if a 
Stranger to the Deceas d is made Executor, he 
may call the Relict and Children of the De- 
ceas d, and all others pretending to have any 
Intereſt in the Teſtator's Eſtate, to come and 
ſee the Will prov'd by Witnefles ; and lawful 
Proof being made of the Will, a definitive Sen- 
rence ſhall paſs, after which the Will can never 
be made invalid. This is a very good * 
prevent ill Conſequence by the Death of Wit. 
oy, and it is frequently practiſed. Lynde- 
Wode. i l | 
When the Executor proves the Will ofthe De- 
ceas ' d, he brings to the Judge one or more Witneſ- 
ſes, who ſwear to make a true Anſwer to ſuchQue- 
ſtions as the Judge demands of them, touching 
the Will of the Deceas d (but it may be done with- 
out.) Then the Executors ſwear in this Manner: 
*© You ſhall ſwear that you believe this to be 
© the Laſt Will and Teſtament of the Deceas'd, 
“ and that you will pay all che Debts and Le- 
* gacies of the Deceas'd, ſo far as the yo 
f 1 
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this E 


the Executor. 


annexed, is granted to the next of Kin. If the 
Executor dies before he can prove the Will, 
then the nextof Kin to the Executor, proves it. 

All Cauſes of Legacy, Defamation, Divorce, 
Dilapidation, boaſting of Matrimony, ſubſtra« 
ing of Procurations, Perjury at the Inſtance 
of a Party, Simony, notorious Uſury at the In- 
{tance of the Party, Injection! or laying violent 
Hands upon a Clergyman, impediment of Mar- 
riage,Right about Seats in the Church, &c. are 
calledPlenary Cauſes in the Eccleſiaſtical Courts ; 
and others are called Summary Cauſes, 


Plenary Cauſes, or Ordinary Cauſes, are 


thoſe which require a ſolemn Order in the Pro- 


ceedings; as the Conteſtation of Suit, a Term 


aſſigned to propound and invoke all Acts, e*c. 
a Term to conclude, and a due Form of con- 
cluding in that Term, &c. Summary Caules 
are ſuch as reſpect not this Solemn and Ordina- 
ry Way of Proceeding in Judgment, but require 
a ſummary and ſhort Proceeding. Is 
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The Foundation or Beginning of a Suit ; 
the Eccleſiaſtical Court, is the Gfarion, white. 
by the Defendant by Authority of the Judge 
(the Planitiff requeſting it) is commanded to ap. 
pear, in order to enter into Suit at a certain 
ay, &c. And this Citation is to be exhibited 
in Court by a Proctor. If the Defendant doe; 
not appear, he ſhall be excommunicated ; but 
he may be' afterwards abſolved from the Sen. 
tence of Excommunication. The Defendant 
appears by his Proctor, and if the Plaintiff does 
not appear, the Defendanc ſhall be diſmiſs d 
with Charges. When a Libel is exhibited, which 
contains the Action (in Nature of a Declarati. 
on) the Plaintiff's Proctor prays that the Defen- 
dant may be affign'd to anſwer thereto at the 
Court-Day following, whereupon the Suit is 
conteſted, Proofs are produc'd, and the Cauſe 
is determin'd after the ſame Manner as Trials 
by the Civil Law. OY jab 
If any one is accuſed of Adultery, Whore- 
dom, Drunkenneſs, Blaſphemy, for being abſent 
from Church, or for not contributing to the 
Repairs: of his Pariſh-Church, or providing 
Books for the Celebration of Divine Service; 
he may be convened, tried and puniſhed by the 
Eccleſiaſtical Judge. h 
Cauſes touching Matrimony, Accounts of Ex- 
cutors, Tithes, Wills, c. the Manner of Try- 
ing, vide Conſet's Treatiſe of Eccleſiaſtical Courts. 
Neither Felony nor any other capital Crime 
is examinablg in the Eccleſiaſtical Court: And 
the Spiritual/Courts are not to proceed to Tiral 
for a Temporal Crime, till Conviction at Common 
| Law. ed Th 
| e 
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The Prerogative Court of the Archbiſhop of 


Canterbury, is held at Doctors Commons in Lon- 


4m. The Court of Arches was formerly held in 


the arched Church of Sr. Mary in Cheapſide: 
The Perſons concern'd in this Court are the 
Judge, Advocates, (all Doctors of the Civil Law 
Regiſters, Proctors, Cc. | 


II. Of Darrein Preſentment, &c. 


If a Clerk is unjuſtly refus'd, or delay'd by 
the Biſhop, or the Patron diſturb'd in preſent- 
ing, the Patron may bring his Writ of Darrein 
Preſentment or Quare Impedit, 8c. and thereby 
compel the Admiſſion and Inſtitution of his 
Clerk. Hob. 15. 

—And Aſſize of Darrein Preſentment lies where 
one or his Anceſtors have preſented a Clerk to 
the laſt Avoidance of a Church, and a Stranger 


upon the Death, Reſignation, &<c. of the Clerk, 


preſents another Clerk to the ſame Church, inDi- 
bance of him that hath Right. 2. If. 356. 


Reſummons againſt the Tenant, Habeas Corpus, 
&c. The Defendants, viz. the Biſhop, Patron, 
and Incumbent appearing, they are to put in 
their Plea, or anſwer to the Declaration of the 
Plaintiff, and if their Plea be ſufficient, the 
Plaintiff ſhall be barr'd altho' his Declaration 
is good. Jones 18. 

In Aſſize of Darrein Preſentment, if the Wfit be 
brought in Middleſex, at the Return of it, the 
Aſſize ſhall be there arraigned at the Bar, and 
the Tenant ſhall be demanded: If the Tenant 
does not appear when he is demanded, a Re- 
ummons ſhall be awarded; and if upon the 
Reſummons the Tenant ſhall not appear, the 

Ff Aflize 


oceſs in this Writ is Summons and 
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434 A General Introduction 

Aſſize is to be taken againſt him by Default: 
and if the Tenant doth appear, he may demand 
Oyer of the Writ and the Return, and the 
Writ ſhall be read to him with the Return there. 
of, and the Jury ſhall have the View; and the 
Tenant may take Exception either to the Writ 
or the Return, if there be Cauſe ; but if there 
be no Cauſe, he muſt pray a Day to plead: If 
the Court aſligns a Day, the Jurors that appear. 
ed ſhall be diſcharged of their Attendance, and 
' ought to appear upon a new Proceſs to be 3. 
warded againſt them ; and fix of the Jury ought 
to have the View of the Church, to the Intent 
that they may put the Plaintiff in Poſſeſſion if 
he doth recover. And the Judgment in this A- 
ſize is to recover the Preſentation and Dama. 
ges. Gouldsb. 1. pt. 160. 


12. Of Deans, Dean and Chapter, Arch- 
Deacons, &c. *©* | 


A Dean is an Eccleſiaſtical Governor undet 
the Biſhop, and is Head of the Chapter. The 
ancient Deans, as the Dean of St. Paul's, Tok, 
&c. are choſen by the Chapter, by a Conge 4 
elire (or Licence to proceed to Election) from 
the King, as Biſhops are. The new Deans are 
Donative, and inſtall'd by the King's Letters Pa- 
tents, without Election, &c. but the Letters Pa- 
tents are preſented to the Biſhop for Inſtitu- 
tion, and a Mandate for Inſtalment goes forth. 
Theſe Deanries are only viſitable by the Lord 
Chancellor, or by ſpecial Commiſſion from the 
King. 1. Inſt. 95. Davis 46,47. 

A Chapter is a Congregation of Clergymen, 
under the Dean in a Cathedral Church : And 


they make a Spiritual Corporation, Chapters 
| 2 


to the Canon Law. 425 
as well as Deans are ancient and new; and were 
either Tranſlated or Founded by Hen. 8. It was 
thought neceſſary that every Biſhop ſhould be 
aſſiſted with a Council, wiz. a Dean and Chap- 
ter to aſſiſt him in the Affairs of Religion, &c. 
to conſult with him in deciding difficult Con- 
troverſies in Religion; to conſent to every 
Grant which the Biſhop ſhall make to bind his 
Succeſſors, &c. But the Dean and Chapter have 
nothing to do with what the Biſhop tranſacts as 
Ordinary. 1. Inf. 103, 390. | 
When a Dean and Chapter do -conficm 
Grants, &c. the Dean muſt join with the Chap- 
ter, and there muſt be the Conſent of the 
major Part, which Conſent muſt be expreſs'd by 
fixing of their Seal to to the Deed, in one 
Place and at one. Time ; either in the Chap- 
ter-Houſe, or ſome other certain Place. And 
the Dean hath not a negative Voice. Dav. 47, 
. | | 
The Biſhop and Chapter are but one Body, 
yet their Poſſeſſions are for the moſt part divi- 
ded; the Biſhop hath his Part, the Dean hath 
a Part alone in Right of his Deanery ; and 
each particular Prebendary a certain part in 
Right of his Prebend; and each too is incor- 
porate by himſelf. The Biſhop hath a Power 
of viſiting the Dean and Chapter; but he is 
not allow'd co nominate all the Prebends ; tho” 
of common Right he is their Patron. Deans 
and Chapters have ſometimes Eccleſiaſtical Ju- 
riſdiction in ſeveral Pariſhes, (beſides that Au- 
thority they have within their own Body) exe- 
cuted by their Officials: And Temporal Juriſ- 
dition in ſeveral Manors belonging to them 
as well as Biſhops, where their Stewards keep 


Court, & c. But there are ſome Deans without 
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any Juriſdictions, as the Dean of the Chapel 


Royal, &c. And ſome Deans are without an 
Chapter, and yet have juriſdiction, as the Dean 
of Bartel, Bockin, &c. 2. Roll. Abr. 229. 

A Deputy Dean, or a Commendatory Dean 
generally ſpeaking, cannot confirm any Grant, 
Cc. If one that is a Prebendary takes a Deanery, 
his Prebend is void by Ceſſion; and if a Dean 
accept of a Prebendary in the ſame Church, 
it is ſaid his Deanry is void Dyer 293. 

An Archdeacon is one that hath obtain'd an 
Eccleſiaſtical Dignity in a Cathedral Church, 

and Jjuriſdiction over the Clergy and Lait), 
next after the Biſhop throughout the Dioceſz, 
or in ſome Part of it only: But he cannot te- 
gularly exerciſe any Authority within the Cz 
thedral Church. | 

He is allow'd to be an Ordinary, as he hath a 
Branch of the Epiſcopal Power: He may viſt 


his Juriſdiction once every Year, and ſome hold 
their Viſitations twice every Year by Preſcrip. 


tion. He hath a Court where he may infli& Pe. 
nance, Suſpend, Excommunicate, prove Will, 
grant Adminiſtrations, and hear Cauſes Eccle- 
fiaſtical, &c I nw Part of his Office to er- 
amine the Candidates for Holy Orders, and it- 
duct Clerks into their Benefices, within his Ju 
riſdiction, upon Receipt of the Biſhop's Man 
date. He hath an Official (or Church Lawyer) 
to aſſiſt him; from whom as well as from the 
Archdeacon, an Appeal lies to the Biſhop 
the Dioceſs. 2 Cro. 556. 1 Lev. 193. 24 H. 8. 


Deprivation, is an Eccleſiaſtacal Cenſure by 
which a Clergyman is deprived of his Benefice. 
And the Caules of Deprivation by the Canon 
Law are Adultery, Drunkenneſs, Dilapidations, 


Oc. 3 Inf. 204. 


13. 07 
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many 
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13. Of Diſpenſations, by the Eccleſiaſtical Law. 


By Stat. 21 H. 8. c. 17. Every Spiritual Per- 
ſon of the King's Counſel, may have Diſpen- 


Jean, Ml tion to keep three Benefices; and Chaplains of 
ants, Wl che King, Queen, Prince, &c. may hold two 
ery, Benefices- Alſo Chaplains to Dukes, Earls, Bi- 
dean WM ſhops, Cc. may have Licences for two Bene- 
ch fices. | 

| When a Diſpenſation is made to hold three 
an Benefices with Cure, whereof the firſt is of the 
rch, WY yearly Value of 8 J. (unleſs it be in Caſe of the 
ity, King's Chaplain, Cc.) the Diſpenſation is void; 
cels, and the Incumbent cannot hold two Benefices. 
t te- Hob. 158. | 
Ca- By Diſpenſation a Man (tho he be not quali- 


fied by Degree in the Univerſity, &c.) may 


tha hold as many Benefices without Cure, of what- 
viſt i ſoever Value, as he can get; and likewiſe as 
101d many with Cure as he can get, all of them, or 


all but the laſt, being under the Value of 8 l. 
per Ann. If the Perſon to be diſpenſed withal 
ills; be not uncapable thereof; for a Diſpenſation 
cle- to an Alien to take a Benefice, that knows not 
er. our Language, is void. Fenk. 65. Hob. 148. And 
in- 2 Simoniſt cannot be diſpenſed with. | 
Ju By Diſpenſation a Biſhop may retain ſome 
an» or all of the Preferments he was entitled to 
er) before he was Biſhop : And a Diſpenſation to 
the hold a Benefice in England, with a Biſhoprick in 
> of Bi Veland, under the Great Seal of England only is 
. good; becauſe Ireland is ſubordinate to England. 
by ir A. 4. Palm. 457. If the King's Chaplain 
ice. have three Benefices, with Cure, above the 
10n early Value of 81. in the King's Books, one 
ns, ff them being of che King's Gift, he may retain 
23 & them 


of 
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them all. It is not neceſſary that the Word n; 
penſamus be containd in Diſpenſations, Hs 


hath been adjudg'd, that a Diſpenſat ; 
theſe Words, Unimas, Anneximus & vio, 
the ſecond Benefice to the firſt; is good and will 
enure to a Temporary Union, which the Arch 
biſnop might make without the immediate Or. 
dinary and Patron, the Clerk, being qualified 
according to the Statute. 3 Cro, 719, | 
Reſidence of a Chaplain, &c: diſpenſed with 
by the Statute 25 H. 8. See Title Reſidence, &c. 


Donatives, vide Advowſons, &. | 
14. Of Excommunication by our Laws. 


Excommunication is an Eccleſiaſtical Cenſure 
by which a Man is excluded from the Commu. 
nion of the Church. Anno 38 H. 3. Bonifac: 
Archbiſhop of Canrerbury, and the reſt of the Bi. 
ſhops with burning Tapers in their Hands, in 
Weſtminſter Hell, before the King, and the other 
Eſtates of the Realm, denounced a Curſe and 
Excommunication againſt Breakers of the Li 
berties of the Church. 

Perſons excommunicated are diſabled to do: 
ny judicial AR, as to ſue, be a Witneſs, &. 
tho? they may be ſued. But if a Biſhop be De. 
f-ndant, an Excommunication by the ſame Bi. 
ſhop againſt the Plaintiff ſhall nor diſable him; 
tor it ſhall be intended for the ſame Cauſe, it 
another is not ſhewn. And an Excommunice- 
tion againſt an Appellant, while the Appeal i 
depending, is void. If the Ordinary excommu- 
nicates where he hath not Cognizance of the 

| « | | Cauſe, 


Cauſe 
gainſt 

No 
Biſhot 
the C 
Juriſd 
rally 
ing u 
Decre 
Virtue 
Court 
der d 
Days, 
Excom 
Cc. t 
munic 
till t. 
diſch: 
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Cauſe, the Party hath Remedy by Action a- 
gainſt him, Cc. 1 Inſt. 134. 4 If. 349. 

None can certify Excommunication but the 
Biſhop, unleſs the Biſhop is beyond Sea, Cc. or 
the Certificate is by one that hath Ordinary 
juriſdiction, &c. An Excommunication is gene- 
rally pronounced for Contempt in not appear- 
ing upon Summons, Cc. or for not obeying a 
Decree, Cc. It is publiſh'd in the Church by 
Virtue of an Inſtrument under the Seal of the 
Court, by the Miniſter; and then if the Offen- 
der does not make his Submiſſion within. forty 
Days, he may be impriſoned by Writ of Capias 
Excommunicatum upon Certificate of the Biſhop, 
Oc. to the King in Chancery. And the Excom- 
munication and Impriſonment ſhall continue 
till the Party is reconcild to the Church and 
diſcharg'd by Abſolution ; and the Writ de Ex- 
communicato Deliberando upon the Biſhop's Certi- 
ficate, that the Party hath made Satisfaction. 
Thoſe that die under Sentence of Excommuni- 
cation, are not permitted to have F£hriſtian Bu- 
rial. F. N. B. 62. 63. 

No Excommunication can be pronounced for 
2 Temporal Cauſe but by Act of Parliament. 
The Cauſes aſſign'd by Stat. 5 Eliz. c. 23. are 
Contempt of ſome original Matter of Hereſy, 
refuſing to have a Child baptized, to receive 
the Sacraments of the Church, Cc. or for 
Error in Matters of Religion and Doctrine, In- 
continency, Uſury, Simony, Perjury in the 
Eccleſiaſtical Court, Idolatry, &c. If theſe are 
not contain'd in the Writ of Excommunication, 
the Parties ſhall not incur the Penalties of this 
Act. And by this Statute, if the Sheriff return 
a Non eſt inventus on a Writ de Excommunicato Ca- 
piendo, a Capias ſhall iſſue out with a Proclama- 
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tion for the Party to yield his Body to the 
Gsol, under the Penalty of 10 J. If he do not 
appear on the firſt Capias and Proclamation, 
ſecond ſhall be granted, and the Offender hal 
forfeit 20 J. Ge. 5 Eli. | 
Formerly Perſons excommunicate, &c. were 
prohibited to hear divine Service, or to have the 
acraments adminiſtered to them, or Burial, 
Cc. by an Eccleſiaſtical Cenſure call'd, Interdis 
In ancient Times, if any Clergyman commit- 
red any Crime, he was firſt degraded by the 


Biſhop; and afterwards executed, or put to pu. 


blick Diſgrace, not as a Clerk, but as a Lay 
Malefactor; and this was done in reſpect to Re. 


ligion, Ce. 


15. Of Firft-fruits and Tenths paid for Li- 


Ving. 


Firſt- fruits are the firſt Year's Profits of all 
Spiritual Livings, according to a Valuation 
thereof, granted to the King, by 26 H. 8. 
Tenths are a Tenth Part of the yearly Value 
of all Church-Livings, alſo granted to the 
Crown yearly, by the aforeſaid Statute. And 
Clergymen entering on their Livings before the 


Ficſt-fruits are paid or compJunded, ſhall for- 
fe it double Value. 5 


No Spiritual Perſon ſhall pay any Tenths 
the ſame Year that he pays his Firſt-fruits; but 
it ſhall be deducted out of the Firſt- fruits: And 


Where a Succeſſor pays the Tenths for a Prede- 


ceſſor, he may diſtrain and retain Goods til 
Satisfaction, Cc. Stat. 27 H. 8. © | 
' By 2 & 3 Ed. 6. If any Perſon ſhall make 
Default in Payment of Tenths, he ſhall be = 
. ts -# 1 * e i 6 
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ble to a Forfeityre of the Benefice, out of which 
the ſame are due and accruing, on Certificate 
by the Biſhop. | 

The next Statute. is 1 Eliz c. 4. which enacts 
thatVicarages that are not above 101. yearly, &c. ' 
in the King's Books, ſhall be diſcharged from 
Payment of Firſt- fruits; and Incumbents that 
die, or are removed before the Payments of Firſt- 
fruits are due (for which Bond is to be given) 
their Payments ſha]Þ he made only according to 
their Continuange in the Benefice proportiona- 
bly. If they live not half a Year, or are ouſted 
before the Year, their Executors ſhall pay but a 
fourth Pare of the Firſt-fruits; and if they live 
a Year and die, or be ouſted in fix Months after, 
they ſhall pay only half the Firſt-fruits. 

By 5 Ann. c. 24. all Benefices wich Cure of 
Souls, not exceeding the clear yearly Value of 
90 l. by the improv'd Valuation, are diſcharg'd 
from Payment of Firſt-fruirs and Tenths, &c. 
And four Years are allow'd to Archbiſhops and 
Biſhops for the Payment of their Firſt- fruits; 
with a Proviſo in Caſe of Death, &c. By 2 Ann. 
it is enacted, That che Queen by Letters Patent 
may incorporate Perſons, and ſettle upon them 
the Firſt-fruits of all Benefices for the Mainte- 
nance of the poor Clergy of this Kingdom. 
And by 12 An. Waſtes and Commons in York- 
ſbire, with the Conſent of Lords of Manors, &c. 
are to be enclos'd, a ſixth Part for the Benefit of 
9 , Whoſe Livings do not exceed 40 J. a 

ear. 


In the firſt Year of King George, an Act pal- 
ſed for the better collecting and levying the 
Tenths of the Clergy. Vide the Statute. 


The 


442 A General Introduction 


The Revenues of Hoſpitals and Schools are 
_ charged with the Payment of Firſt- fruits or 


16. Of Hoſpitals, * &c. and Endowment of 
them. | 


By 2 H. 5. the Ordinary has Power to Enquire 

of and Reform the Government of Hoſpitals of 
the King's Patronage, &c: 3 

Any Perſon may by Deed inrolled in Chance. 
ry erect and found an Hoſpital, &c. and place 
uch Heads, Cc. in it as he ſhall think fit; and 
ſuch Hoſpital ſhall be under the Viſitation of ſuch 
Commiſſioners, &c. as the Founder ſhall nomi- 
nate. Stat. 39 Eli. 

By 43 Eliz. c. 4. the Lord Chancellor had 
Power to iſſue out a Commiſſion into any Part 
of the Realm to the Biſhop there, and other 
Perſons,authorizing them to make Enquiry, by a 
Jury, of all Grants, ec. of Lands given to Hoſpi- 
tals or charitable Uſes, &c. and into the Abuſes 
thereof, miſemploying the Goods, &c. But this 
Statute does not extend to Hoſpitals, Cc. o- 
ver which ſpecial Governors are appointed by 
the Founders, ec. 5 

All Grants, Leaſes, Cc. made by any Ma- 
ſter or Fellow of a College, Dean and Chapter 
of any Cathedral Church, Maſter of an Hoſ- 
pital, &c. other than for twenty-one Years, or 
three Lives from the making thereof, and where- 
upon the accuſtomed yearly Rent or more ſhall 
not be reſerv'd, &c. ſhall be utterly void. 13 Eliz. 
But this Act does not make void any Leaſe to be 


made upon a Surrender of a former Leaſe, . 
nd- 
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And Houſes ſituate in Market-Towns, Corpo- 
rations, Cc. with the Lands belonging, leaſed 
by Maſters and Fellows of Colleges, Cc. are de- 
clared not within the Act, ſo that they be not 
the Dwelling- Houſes of ſuch Perſons, nor have 
above ten Acres of Land belonging to them, 
Cc. Stat. 14 Eliz. 21 £ 


17. Of Incumbents of Churches, &c. ? 


Every one that is preſented to a Church, muſt 
be duly qualified to perform the Duties of the 
Incumbent thereof; therefore he ought to be or- 
dained, or made a Miniſter according to the Di- 
rection of the Laws. Dy. 292. | 

Ac this Time, neither Layman nor Deacon, is 
capable of being admitted into any Parſonage, 
Vicarage, Benefice or other Eccleſiaſtical Pro- 
motion or Dignity whatſoever, but muſt obtain 
the Orders of a Prieſt to qualify him for the 
ſame. Stat. 14 Car. 2. But the King's Profeſſor 
of Law within the Univerſity of Oxford may 
hold the Prebend of Shipton belonging to the Ca- 
thedral Church of Sarum, annexed to his Place 
of Profeſſor, altho*' he be a Layman. 

A Parſon that holds a Benefice by Commendam 
is an Incumbent, and may plead as ſuch. And a 
Clerk admitted as Incumbent, has a Right to the 
Profits of the Church from the Time that it be- 
came void: But a Parſon Incumbent may Give 
and Deviſe by Teſtament the Profits of Corn 

rowing upon the Glebe-Lands manured and 

own by him, if he happens to die before the 
ſame is Ripe, &c. Stat. 28 H.8. 

By 28- H. 8. the Tithes, Fruits, Oblations, 
Rents, Revenues, and Profits belonging to any 
Parſonage, Vicarage, Benefice, Cc. growing, 

| | _ riſing 
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riſing or coming during the Time of Vacation of 
ſuch Parſonage, Cc. ſhall belong to ſuch Per- 
ſon as ſhall be preſented, inſtituted, inducted or 
admitted, and to his Executors, towards the Pay- 
ment of the Firſt- fruits, G c. And if any Bi- 


ſhop, Archdeacon. &c. having received ſuch 


Tithes, Fruits, Revenues, Cc. in the Time of 
Vacation of any Parſonage, Cc. do not reſtore 


the ſame to the next Incumbent ; or if they letor 


interrupt the ſaid Incumbent to have the ſame, 
they ſhall forfeit treble Value, &c. 

But the Biſhop, &c. may retain enough to pay 
for ſerving of the Cure during the Vacancy ; 
and the Charge of collecting the Tithes, Rents, 
&c. Andif the Profics during the Vacation be 
not ſufficient to pay the Curate's Stipend, the 
Incumbent muſt make the fame good within 
fourteen Days after he comes to the Poſſeſſion of 
his Benefice, &c. 

The King's Title to Preſentations of Incum- 
bents is to be examined, when on falſe Suggeſti- 
ons of Clerks, Cc. it is liable to be Wrong. See 
Stat. 25 Ed. 3. 


18. Of Induction and Inſtitution of Clerks. 


When the Ordinary hath examin'd the Cler 
and finds him qualified, he ordains or approves 
him; and thereupon he inſtitutes him in Form. 
By Infticution, the Clerk may enter upon the 
Parſonage-Houſe and Glebe, and take the Tithes; 
but he cannot grant or let them, or ſue for them 
till Induction. Dy. 221. 

The Church as to all common Perſons is full, 
with teſpect to the Cure of Souls, by Inſtitution, 
but not againſt the King till Induction. And 


when the Biſhop has given Inſtitution, he iſſues 


out 
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out his Mandate to the Archdeacon to induct 
the Clerk, who thereupon either does it perſon- 
ally, or commiſſions ſome neighbouring Clergy- 
men for that Purpoſe. And the Induction is per- 
form'd by Delivery of the Ring of the Church 
Door, or a Bell-Rope, &c. to the newly inſtitu- 
ted Clerk, that he may ring the Bell, & c. and 
thereby ſhew that he hath taken corporal Poſſeſ- 


ſion. F. N. B. 47. 


If the Archdeacon refuſes to induct, or to 
grant a Commiſſion to others to 2 5 his Place, 
an Action of the Caſe lies againſt him; or he 
may be cited into the Biſhop's Conſiſtory- Court, 
to anſwer for his Contempt. 12 Rep. 128. If af- 
ter a Caveat enter'd againſt an Inſtitution, a 
Clerk is preſented, inſtituted, and inducted, the 
Inſtitution, &c. is not void: If the Inſtitution 
is ſuſpected to be void, for want of Title in the 
Patron, &c. a Superinſtitution hath been ſome- 
imes granted to try the Title of the preſent In- 
cumbent by Ejectment. 2 Roll. Abr. 220, 353. 

By Preſcription, Cc. other Perſons, as well 
as Archdeacons, may make Inductions. And 
taking a Reward for Inſtitution, incurs a For- 
feiture of double the Value of one Year's Profit 
of the Living, and makes the Inſtitution void. 
Stat. 31 Elix. The Dean and Chapter induct Pre- 
bends, Oc. | | | 

If the King grants one of his free Chapels, 
the Grantee ſhall be put in Poſſeſſion by the She- 
riff of the County, and not by the Ordinary of 
the Place. In ſome Places a Prebend ſhall have 
Poſſeſſion without Induction, as at Veſtminſter, 
where the King makes Collation by his Letters 
Patents, and thereupon the Party enters upon 


the Prebend without other Induction, and good. 
4 8 11 H. 
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11 H. 4. And no Induction is neceſſary to a Do. 


native. 


If a Patron preſents his Clerk, but ſuch Clerk 
is not admitted, inſtituted and inducted; and the 
Patton dying, his Executors preſent their Clerk, 
theOrdinar y is at his Election, which Clerk he 
will admit. 2 Leon. 25. | 
By feceiving Orders, Preſentation, Inſticution, 
and Induction, one may be made a Parſon of a 
Church. : - 

See Advowſons, Right of Preſentations, 8c, 


19. Of Jure Patronatus, and the Proceſs there- 
| | upon. 


A Fure Patronatus is a Commiſſion granted by 


the Biſhop to ſome Perſons to inquire who is the 
rightful Patron. 

f a Clerk be refus'd by the Biſhop, upon a 
Pretence only, that the Church is become litigi- 


. ous, he may have his Remedy by the ſame Biſhop 


that refus'd, by requiring him to award a Fare 
Patronatus, to enquire in whom the Right of 
Prefenting is; and where a Jure Patronatus is 
awarded, the Ordinary ought in Juftice to admit 
him, in whom the Right is found by the Ver- 
dict, and certified to be by the Commiſſioners. 
34 H. 6. 

If the Biſhop delays the Patron upon his Pre- 
ſentation, by deferring to examine his Clerk, 
c. he may ſue his Quare Impedit, and thereupon a 


Ne Admittæ; and if the Biſhop after the Receipt of 


ſuch Writ, admits the Clerk of any other Perſon 
than him, for whom it is found in a Jure Patrona- 
tas, the true Patron may have a Quare Incumbra- 
vit againſt the Biſhop, and recover the Preſenta- 

tion 


ow 


to the Canon Law. 447 


tion with Damages. See Right of Patronage, &c. 
under Title Advowſons. | 


20. Of Lapſe relating to Preſentations, &c. 


Lapſe is defin'd to be a Title given to the Or- 
dinary to collate to a Church, on the Neglect of 
the Patron to Preſent to it within ſix Months 
next after the Avoidance. Or it is a Right of 
Preſentation devolving from the Patron to the 
Biſhop; from the Biſhop to the Archbiſhop; and 
from the Archbiſhop to the King. Fe 


The Term by which the Title by Lapſe com- 


mences from one to the other ſucceſſively, is fix 
Months, according to the Calendar Months; 
and the Day in which the Church becomes void, 
is not to be reckoned a Part of the fix Months. 
When a Clerk is refuſed for Illiterature or ill 
Life, the Patron ought to have Notice, that he 
may preſent another in due Time; but the 
Lapſe ſhall ſtill incur from Death, Ceſſion, &c. 
Notice is requiſite to give the Ordinary a Title 


by Lapſe s But as to others, the true Patron may 


loſe his Preſentation without Notice. For the 
true Patron is bound to take Noticc of the Avoid- 
ance againſt Strangers at his Peril. 1 Iſt. 135. 
5 Rep. 57. 2 Roll. Abr. 369. | 

If a Patron preſents his Clerk before the Bi- 
ſhop hath collated, tho' the ſix Months are expi- 
red, yet the Preſentation is good, and the Bi- 
ſhop cannot take Advantage of the Lapſe. So if 
the Patron makes his Preſentation to the Biſhop 
before the Archbiſhop hath collated, tho' ewelve 
Months have paſſed ſince the Vacancy, Cc. 


2 Inft. 273. 
If 
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If the Church remains void above fix Months 


by the Fault of the Biſhop, there can be no 
Lapſe of the Patron; A Donative cannot Lapſe 
to the Ordinary or to the King: And by Pre- 
ſent tion and Inſtitution, a Lapſe is prevented ; 
tho' the Clerk is never inducted. There is g 
Lapſe from the King; he may make his own 
Time. 1 Inſt. 344. 

If Title by Lapſe accrues to the Biſhop, and 
he dies, or is tranſlated, before he takes Beneſit 
of it, the Devolution is to the Archbiſhop, ashe 
is Guardian of the Spiritualities. If the Biſhop 
does not collate to Benefices of his own Gift, 
they Lapſe at the End of ſix Months to the 
Archbiſhop: And if the Archbiſhop does not 
collate within ſix Months to a Benefice of his own 
vu it Lapſes to the King. 2 Roll. Abr. 350, 


C. 

A Lapſe may incur againſt an Infant or Feme 
Covert, if they do not preſent within fix 
Months, 


21. Of Leaſes of Church-Lands, &c. 


Biſhops, with the Dean and Chapter, Par- 
ſons with the Conſent of their Patrons, &c. 
Governors and Fellows of Colleges, Cc. might 
by the ancient Common Law have made Leaſes 
for Lives or Years, or any other Eſtate of their 
Spiricual or Eccleſiaſtical Livings without Limt- 
tation. And at this Day, Biſhops, Spiritual Per- 
ſons, &c. may make Leaſes of their Spiritual 
Livings, and ſuch Leaſes will be good if they 
have the following Conditions, viz. They are 
to be made by Deed indented ; to begin from the 
Time of making; if there be an old Leaſe in be- 
ing of the ſame Land, it muſt be K 

They 


Leaſes 
twent) 
firmati 
Qualif 
three 
ime 
Leaſes 
Id Le: 
omme 
Archde 
eges, 
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They are not to exceed three Lives or twenty- 
one Years from the Time of making: (tho' they 
may be for a leſs Term) They muſt be of Lands 


be legally iſſuing; and of ſuch Lands or Tene- 
ments which have been moſt commonly let to 
Farm for the Space of twenty Years next before 
the making of the new Leaſe ; the accuſtomed 
yearly Rent or more 1s to be reſerved; they are 
not to be made wichout Impeachment of Waſte; 
and to have all uſual Ceremonies, &c. Stat. 
2 H.8. | 
. Some of the Leaſes that are made by the Col- 
leges and Houſes of the Univerſities, G. have a 
third Part of the Rent reſerv'd in Corn for the 
Support of Hoſpitality in the ſaid Colleges, &c. 
Stat. 18 Eliz, And all Leaſes made by Eccleſia- 
ſticks, Cc. where another Leaſe is in Being, and 
not expired, ſurrendred or ended within three 
Years next after the making ſuch Leaſes, ſhall 
be void. 8 | 
Biſhops may make Leaſes for twenty-one 
Years, or for one, two, or three Lives, with 
the Qualifications abovementioned without any 
Confirmation. And they may make concurrent 
Leaſes for twenty-one Years, upon Leaſes for 
twenty-one Years, from the making, with Con- 
firmation of Dean and Chapter, and with ſuch 
Qualifications as aforeſaid ; tho' there be above 
three Years in Being of the old Leaſe at the 
ime of making the new one. But concurrent 
Leaſes are not to take Effect in Intereſt till the 
Id Leaſes are expired, &. for the new Leaſes 
ommence preſently by Eſtoppel only. Deans, 
\rchdeacons, Prebendaries, &c. Heads of Col- 
eges, Cc. Parſons and Vicars may make Leaſes 
4 7 for 
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manurable or corporeal, whereout a Rent may 


3 — 


2 „% 
o 


—2— + + * = 
DB. =» 


#2: CR 
= 9 — K Bo — 
LY - = 8 
r 
—— * _ 


— — — — - 
PO Os eee et — — 


S 
2 


— 


0 —— —— — 


—— pron 
— —— 


AJ 
* 
"of 
5 
Is. 
8 
: 1 
1 
* "60 
if 
Ls 
' 
1348 
L n 
* I 
; "Il 
1 71 
+ = 
: | 
- 
oY \ 
19 K * 


\s 
” 
mo W 
£8 
1 
_Þ 
1 | 
+ 
vn 
' 


. 
1 
1 


5 
r 3 
e 


n 2 ks r 


. ͤÄ 
* FE noe nn os 


© 
© 
2 
— <> 


FT: 


| | 
o 
N 
#1 


i 


4 —_— 
<-> * 


4 
I — n 
= — 1 i — < 
* mats — 
SI: — 
— 


450 A General Introduction 


for twenty-one Years, or one, two or three Live; 
in Poſſeſſion, according to the Qualifications 
above-mentioned ; and concurrent Leaſes with 
Confirmation, if they are made within three 
Years of the Determination of the former Term 

Where Leaſes are made by Biſhops, &«. not 
agreeable to the Statute, and theſe Leaſes are 
ſaid to be void, this is underſtood as againſt the 
Succeſſors, and not againſt the Leſſors them. 
ſelves; for the Leaſes may be good fo long as the 
Leſſors live, or at leaſt fo * as they continue 
to enjoy their Preferments, &c. 


Licence, fee Diſpenſations. 
22, Of Matrimony, Conſummation, &c, 


The Bans of Matrimony of Perſons to be mar. 
ried, muſt before their Marriage be publiſhed in 
the Church three ſeveral Sundays or Holidays, i 
the time of Divine Service, inthe Form appoint 
ed by the Rubrick; and if the Perſons that ar 
to be married dwell in ſeveral Pariſhes, the Ban 
muſt be asked in both Pariſhes; and the Curat 
of the one Pariſh is not to ſolemnize Matrins 
ny between them, without a Certificate of tht 
Bans being thrice asked, from the Curate of th 
other Pariſh; and at their Day of Marriage, | 
any Man do alledge and declare any Imped- 
ment, why chey ſhould not be coupled togethtt 
in Matrimony, and will be bound with ſuffice 
Sureties to prove his Allegation, or put in Cat 
tion of the full Value of the Charges as the bet 
ſons to be married thereby ſuſtain, then the & 
lemnization mult be deferred until ſuch Time: 


the Truth is tried. Ruvrick, R 
2 el 
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Parſons marrying Perſons without publiſhing 
the Bans of Matrimony, according to Law, or 
without a Licence for the ſaid Marriage firſt had 
and obtained (on the procuring whereof a Bond 
is to be entered into with Sureties that the Per- 
ſons to be married may lawfully folemnize Mar- 
riage, and that there is no Impediment, &c. to 
the contrary) they ſhall forfeit 100 J. the Man 
ſo married 107. and Pariſh- Clerks, ec. aſſiſting, 
knowing it to be ſo, 5 J. Stat. 7 & 8 V. 3. 

If a Man promiſe a Woman to marry her by 
Promiſe de Præſenti, as I do take Thee to my Wife, or 
the Wife make the like Promiſe to the Husband ; 
ſuch Promiſe cannot be diſfolved, but they are 
reputed Husband and Wife in reſpe& of the 
Subſtance and indiſſoluble Knot of Matrimony : 
And therefore, if either of them ſhould marry 
with any other Perſon, conſummating the ſame 
by Carnal Copulation, and Procreation of Chil- 
dren, this Matrimony is to be diſſolved as un- 
lawful, the Parties marrying to be puniſhed as 
Adulterers, and their Iſſue in danger of Baſtar- 
dy. Swinb. 9, 10, II, &c. 

By the Eccleſiaſtical Laws, if any having con- 
trated Spouſals, afterwards refuſe to have the 
Marriage ſolemnized, he or ſhe ſo refuſing are 
liable ro be excommunicated, and committed 
to Priſon until they ſubmit ro the Moni- 
tion of the Ordinary, and agree to the Celebra- 
tion of the Marriage. 


A Licence for Marriage. 


pms & Gratiam. Cum vos uti afſeritur ad 
Sulemnizationem Matrimonis veri & legitimi 


1 A B. 
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A. B. Cc. de & cum conſenſu Parentum vel Guler. 


natorum veſtrorum & utriuſq; veſtrum procedere deere. 


veritis illudq; in facie Eccleſia ſolemnizari facere & 
obtinere magnopere defideratus ; nos volentes ut honeſt 
hac veſtra deſideria debitum celerius conſequantur effet. 
um ut igitur Matrimonium hujuſmodi in Eccleſia di, 
Cc. per Rectorem Vicarium vel Curatum ejuſdem Er. 
cleſiæ abſq; aliquibus Bannis Matrimoniali bas edits & 
proclamatis quocunq; anni tempore libere & licite ſp. 
lemnixari facere & obtinere poſſits & waleatss Dun. 
modo vob ratione præ contract us conſanguinitath aft 
nitatis vel alterius cauſe cujuſcunq; nullum legitimm 
in ea parte obſtiterit impedimentum nec ulla Controvy. 
ſia ſeu querela mota ſit vel pendeat coram aliquo Fudict 
Eccleſiaſtico wel Civili de Matrimonio aliquo contrath 
vel allegato cum alterutro veſtrum ac modo Matrimmij 
hujuſmodi celebratio publica in Eccleſia predicta fiat in- 
ter horas octa vam & duodecimam ante meridiem alſq; 
tamen prejudicio Miniſtri Eccleſiæ ubi dicta mulier u- 
rochiana exiſtit Licentiam & facultatem tam wi 
contrahentibus quam Rectori Vicario wel Carato Ecce 
fie predictæ deſignato Matrimonium hujuſmodi inter vu 
ſolemni xand. ſub modo & forma ſuperins ſpecificats 
juxta ritus libri publicarum precum Authoritate Parlie- 
menti in ea parte editi ex cauſis legitimis benigne conct 
dimus & gratioſe diſpenſamns. Proviſo tamen ſempn 
quod ſi aliquid frauds in bæc parte impoſterum apfi- 
reat vel falſitatis nobis ſuggeſt vel ſuppreſſæ veritats 
dempore hujus Licentiæ obtentæ tunc bæc Licentia mſn 
irrita ſit ad omnem Furis eſfectum ac ſi omnino conceſſ 
non fuiſſet: Et eo caſu inhibemus quibuſvis Miniſtri 
modo premiſſorum aliquid eis innotuerit, ne ad celeb 
tionem dicti Matrimonii procedant niſi nobis prius c- 
ſult. Dat ſul ſigillo, &c. 


2 : : 23. 00 
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23. Of Mortmain, Statutes relating to it, &c. 


By Magna Charta 9 H. 3. it is made unlawful 
for any Perſon to give Lands to any Religious 
Houſe, and to take the ſame Land again, to hold 
of the ſame Houſe, &c. and ſuch Gifts ſhall be 
void, and the Lands forfeiced to the Lord of the 


Fee. | 
The Stat. 7 Ed. x. enacts, That no religious 


Perſon, Body Politick, Eccleſiaſtical or Lay, 


Cc. ſhall buy or ſell any Lands or Tenements, 
Cc. or under the colour of Gift or Leaſe, or by 
any other Title, receive or appropriate the ſame 
to himſelf, whereby ſuch Lands may come into 
Mortmain, on pain of Forfeiture of the ſame. 
And the next Lord of the Fee may enter within 
a Year after the Alienation: If he do not, the 
next immediate Lord is to have half a Vear; and 
ſor Default of all the meſne Lords, the King 
ſhall have the Lands ſo alienated for ever, and 
enfeoff others by certain Services, &. 

By a favourable Interpretation of this Statute, 
the King is entitled to Rent-Charges, Commons, 
Advowſons, &c. being Inheritances not holden 
preſently. Tho' Appropriation is a Mortmain ; 
yet the Grant of an Annuity cannot be Mort- 
main, becauſe it chargeth only the Perſon. 


As the Statute of Magna Charta was evaded by 


Eecleſiaſticks purchaſing Lands holden of them- 
felves, and by taking Leaſes for a long Term of 
Years. ec. for remedying whereof, the 7 Ed. r. 
was made, ſo Eccleſiaſtical Perſons found out an 
Evaſion alſo of this Statute; for as this extend- 
ed only to Gifts, Alienations, Conveyances, 
&c. They brought feigned Recoveries on a 
Pretence of Title, and thereupon recovered the 

| Gg 3 Land, 
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Land, and entered by Judgment of Law; ſo that 
for prevention of this Evaſion, the 13 Ed. x. re. 
quires that an Enquiry be made by the Country, 
whether or no the Demandant had a juſt Title to 
the Land; and if ſo, then he ſhall recover Sei- 
ſin ; but if otherwiſe, the Lord of the Fee ſhall 
enter, &c. | 

The 18 Ed. 3. allowed Prelates, Clerks, Gr. 
to purchaſe Lands in Mortmain, having the 
King's Charter of Licence obtain'd for the ſame, 
Cc. But by 23 H. 8, Feoffments, Fines, Reco- 
veries, Deviſes, &c. of Lands, & c. in Truſt for 
Pariſh-Churches, Chapels, Churchwardens, &. 
to the Uſes and Intents to have perpetual Obits, 
or a continual Service of a Prieſt for ever, or 
for ſixty Years, &c. (any Term above twenty 
Years) or to ſuch like Uſes, to the Prejudice of 
the King and others, as in Caſe of Lands aliena- 
ted in Mortrnain, ſhall be utrerly void. 

This Act does not prejudice Corporations, 
where there is a Cuſtom to deviſe Lands in Mort- 
main; as in London, where a Freeman may de- 
viſe his Lands, ec. in the ſaid City in Mort- 
main, without Licence. It extends only to ſu- 
perſtitious Uſes; and any Man may give Lands, 
Tenements, &c. to any Perſon or Perſons, and 
their Heirs, for finding a Preacher, Mainte- 
nance of a School, Relief of the Poor, Repa- 
ration of Churches, & But it may be proper 
in Grants of this Nature, to expreſs ſome Con- 
ſideration of a ſmall Sum; or to reſerve a ſmall 


Rent to the Feoffor and his Heirs, and then the 
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Feoffees ſhall be ſeiſed to their own Ule, &c. 
I Roll. Abr. 556. 1 Rep. 24, 27. 

By 17 Car. 2. Owners of Impropriations, Tithes, 
ec. may annex the ſame to the Parſonage or Vi. 
carage where they lie, or ſettle them in Truſt 
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for the Curates, Cc. without any Licence of 
Mortmain. And if the ſettled Maintenance of 
any Benefice with Cure ſhall not amount to 10010. 
e Annum clear, the Incumbent may purchaſe to 
him and his Succeſſors Lands, Cc. without Li- 
cence in Mortmain. 

The 7 & 8 N. 3. impowers the King to Li- 
cence any Perſon or Bodies Politick to alien in 
Mortmain (in Perpetuity or otherwiſe) any 
Lands, Tenements, or Hereditaments whatſo- 
ever. And ſuch Lands, &c. fo aliened or pur- 
chaſed ſhall not be ſubject to any Forfeiture, &c. 


24. Of Mortuaries, payable to the Clergy. 


Mortuaries, or Corſe-Preſents, were former- 
ly brought with the Corps when it came to be 
buried, and offered as a Satisfaction to the 
Church for the ſuppoſed Negligence of the De- 
funct in the Payment of Tithes, &c. They are 
not Tithes, but given for Recompence of per- 
ſonal Tithes, and Offerings not paid thro' Ne- 
glect, Fraud, &c. in the Life- time of the Pariſni- 
oner. They are due by Cuſtom, and now ſet- 
tled to be paid in Money. 2 Inft. 491. 

By 21 H. 8. c. 6. where Mortuaries are due by 
Cuſtom, he that dieth poſſeſſed of moveable 
Goods to the Value of 40 /. (his Debts firſt paid) 
is to pay 10s, He that dies poſſeſſed of Goods 
to the Value of 30 l. and under 40 l. to pay 65. 
8 4. dying poſſeſſed of Goods to the Value of 
6h 133. 4d. and under 30 J. to pay 3s. 44. 
Goods under 61. of yield no Mortuary. And 
no Mortuary is to be paid by any Feme Covert, 
Child, Perſons not keeping Houſe, &c. If 
one happens to die in the Place where he does 
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not reſide, the Mortuary ſhall be paid in the 
Place where he had his moſt Abode. 4 
No Mortuary is originally due by Law, but by Cy. 
ſtom only. And anciently ſuch a Right was veſted 
in the Parſon by Cuſtom, that he might claim the 
ſecond beſt Beaſt for a Mortuary, (before it was 
order'd to be paid in Money) and that he might 
ſeize it, where-ever he could find it. 7 H. 6. 
16-62, 

It is ſaid, that ſince the Statute 21 H. 8. where. 
by Mortuaries are reduc'd to a Certainty, that an 
Action of Debt will lie upon the ſaid Statute in 
the Courts of Common Law, for Recovery of 
the Sum due for a Mortuary; altho' before that 
Statute Mortuaries were only recoverable in the 
Sptritual Courts, 

If any Parſon, Vicar, &c. ſhall demand and 
take for a Mortuary more than is allow'd by the 
Statute, & c. he ſhall forfeit ſo much in Value ashe 
ſhall cake beyond what is by the Statute limited, 
and 40 5s. more to the Party grieved, to be reco. 
vered by Action of Debt, &c. 

By 12 Ann. Mortuaries are taken away with- 
in the Dioceſſes of Bangor, Landaff, St. Aſaph, and 
St. Davids: And a Recompence given to the re- 
ſpective Biſhops, & c. ; 


25. Of Ollations, Ohventions, Offerings, &c. 


Theſe are all in the Nature of Tithes; and ats 
generally one and the ſame Thing, tho Obven- 
tion is the moſt comprehenſive. Offerings ate 
reckoned amongſt perſonal Tithes, papable by 
Cuſtom to the Parſon or Vicar, either occalion- 


ally, as at Sacraments, Marriages, Churching of 
Women, Burials, &c. or at conſtant Times, 25 
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at Eaſter, &c. And theſe laſt ſeem to be a Com- 
poſition for perſonal Tithes. 2 Inſt. 656. 

By the 2 & 3 Ed. 6. Offerings, Mortua- 
ries, Synodals, &c. and perſonal Tithes are 
to be ſued for in the Eccleſiaſtical Courts: But 
the Ordinary hath not Power to examine the 
Party upon Oath for perſonal Tithes. Perſons 
exerciſing Merchandize, &c. are to pay perſonal 


Tithes, the tenth Part of clear Gains, &c. and 


Offerings to be paid as heretofore. 
The 32 H 8. enacts, That if Tithes, Offer- 
rings, &c. are not ſer out and paid, the Party 


grieved may convene him that detains them be- 


fore an Eccleſiaſtical Judge, &. And Oblations, 
Offerings, Obventions, Oc. are included in the 
At 7&8 M. 3 for Recovery of ſmall Tithes un- 
der 40 5. by the Determination of two Juſtices, 
who have Power to hear and give Judgment for 
the Payment, and order a Sum not exceeding 
10 s. for Coſts. | 

The Profits of the Churches in London were the 
Oblations and Obventions. By Cuſtom 2 d. is 
paid by every Communicant, who receives the 
Lord's Supper, as an Offering, and in London 
4 d. a Houſe ; for which, and alſo the Cuſtoma- 
ry Payments for Marriages, Chriſtnings, Burials, 
Oc. a Remedy is given by Law, Cc. 

The Profits of ſome Churches partly conſiſt 
in Penſions, Annuities, Corodies, & c. payable by 
other Churches, & and ſome in Allowances 
ſettled by Act of Parliament, &c. 


26. Of Offices of the Church, and how grantable, 


If a Biſhop creates a new Office, or grants a 
new Fee, &c. out of his Land, they are void by 
the Equity of the Statute of Hen 8. as againſt 

| EL. 
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the Succeſſor : But if an ancient Office be grant. 
ed, and the ancient Fee is encreas'd, the Grant 
is notwithſtanding good for the Office, and for 
ſo much of the Fee as hath been anciently grant. 
ed with the Office, and void for the reſt that i; 
new. And. 241. 1 Cro. 280. 

And a Biſhop may grant a new Office that i 
neceſſary with a reaſonable Fee, the ſame being 
confirmed by the Dean and Chapter, and it ſhall 
bind the Succeſſor. x Cro. 48. But the Reaſon. 
ableneſs of the Fee ſhall be decided by the 
Courts of Law, in which an Action concern. 
ing it ſhall depend, in caſe of any Conteſt, 
I Cro. Fo. 

The Grant of an Office by a Biſhop, as that 
of Chancellor, Steward, &c. cannot be made 
for twenty-one Years or three Lives within the 
Statute of 1 Eliz. nor by a Dean and Chap. 
ter or other Ecclefiaſtical Corporation within 
13*'Eliz. But a Biſhop by 1 Eliz. or others by 
13 Eliz, may grant an ancient Office for one 
Life, being no Diminution of the Revenue; 
but this being a Grant at Common Law, muſt 
be confirmed. But a Commiſlaryſhip, &. is 
not grantable for Life with Confirmation to 
bind the Succeſſor. A Commiſſary may ex- 
communicate and prove a Teſtament, in the 
Name of the Ordinary; and a Grant of that by 
the Biſhop is not good, but during his Life. 

The Archbifhop and Dean and Chapter can- 
not grant the Juriſdiction of the Warden of the 
Spiritualities to hold after the Death of the Arch- 
biſhop; And it is ſaid that an Office, partly Ju- 
dicial and partly Miniſterial, cannot be granted 
in Reverſion, tho' an Office Miniſterial may. 
'2 Roll, Abr. 154. 1 k 
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A Grant in Reverſion by Preſcription, and of 
an Office for two Lives by Cuſtom, may be good 
with Confirmation of the Dean and Chapter; 
But Cuſtoms for Biſhops to grant Offices for two 
Lives, or in Reverſion, &c. are ſeldom to be 
found, and relate only to a very few Biſhop- 
ricks. 

If two Offices are granted to one Man by one 
Grant, they are void. 1 Cro.5o. 


27. Of Ordination of Miniſters, &c. 


None is to be ordained Prieſt or Deacon with- 
out a Title; and a Title in this Senſe is ſome 
certain Place where one may exerciſe his Functi- 
on. And when a Man is to be ordained, it is 
to be performed by a Biſhop, according to the 
Book of Common Prayer. 

By Stat. 13 Eliz. one cannot be ordained Prieſt 
or admitted to preach, & under twenty four 
Years of Age, nor unleſs he bring to the Biſhop 
a Teſtimonial of his honeſt Life, and of his pro- 
tefling the Doctrine of the thirty-nine Articles of 
Religion; and unleſs he is able to render to the 
Oy an Account of his Faich in Latin, or 
have a ſpecial Gift to be a Preacher; nor ſhall 
be admitted t ie Order of Deacon or the Mi. 
niſtry, except/he ſhall firſt ſubſcribe the ſaid Ar- 
ticles. And this Act confirms and eſtabliſhes the 
Thirty-nine Article. | 

None ſhall be ordain'd Deacon except he be 
twenty-three Years of Age, unleſs he have a Diſ- 
penſation from the Archbiſhop ; and the Archbi- 
ſhop, tis ſaid, may diſpenſe with one to be made 
Deacon at what Age hepleaſcs. Bur he cannot 


| Giſpenſe with the Age of one that is to be made 


Prieſt ; 


- 
* 
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Prieſt ; becauſe that is abſolutely fixed by the 
Statute. | 

By 31 Eliz. c.6. if any Perſon ſhall directly 
or indirectly receive any Reward. (all ordinary 
Fees excepted) to procure the ordaining of any 
Miniſter, or of giving Orders, or Licence to 
Preach ; every Perſon ſo offending ſhall forfeit 
40 l. and the Perſon ſo corruptly ordained 10 /, 
And if at any Time within ſeven Years next 
after ſuch corrupt entring into the Miniſtry, he 
ſhall take any Benefice, it ſhall be void immedi. 
ately upon Induction. 

The 13 Car. 2. ordains, That Preachers, C. 
are to be Licenced by the Archbiſhop or Biſhop ; 
and Perſons diſabled tg Preach, two Juſtices of 
Peace may commit for three Months, Cc. 

By 1. & M. he that is to be admitted Prieſt 
or Deacon, muſt take the Oath of Allegiance 
and Supremacy before the Biſhop, Oc. and by 
13 W 3. 8c. Eccleſiaſtical Perſons, Members of 
Colleges, Preachers, &c. are to take the Oath 
of Abjuration under divers Penalties and Diſa- 
bilities. | 

Neither Layman, nor Deacon, is capable of 
being admitted into any Parſonage, Vicarage, 
Benefice, or other Eccleſiaſtical Promotion or 
Dignity whatſoever, but muſt obtain the Ocders 
of a Prieſt to qualify him for the ſame. 14 Car.2. 
But if a Perſon that is a meer Layman, be ad- 
mitted to a Benefice with Cure, and doth admi- 
niſter the Sacraments, Marry, &c. theſe and all 
other Acts done by him are good. 3 Cre. 775- 

When one is ordained Prieſt, he may be pre- 
ſented to a Parſonage, c by the Patron: The 
Patron may offer his Clerk to the Biſhop to be 
inſtituted, &c. But the Clerk may be . 
: the 
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the Patron is excommunicate, or if the Clerk 
himſelf is not Perſona Idonea; which includes 


Qly Ability, Learning, and Honeſty in Converſa- 
ary tion, Fc. | 5 

any i Patron, vide Advowſons, 8c, 

85 28. Of Plenarty of Livings, on Preſentations. 

* Inſtitution by ſix Months before a Quare Impe- 
he dit brought, 1s a good Plenarty againſt a Com- 
di. mon Perſon ; but Plenarty is not a Plea againſt 


the King *till ſix Months after Induction. And 
if there is an Uſurpation upon the King by a 
compleat Plenarty, ſix Months after Induction, 
the Plenarty can only be pleaded againſt the 
King's Preſentation, for the Quiet of the Church: 
for he may remove the Incumbent by due Courſe 
of Law and Judgment by Quare Impedit, and 
then he may Preſent: For as to the King's Right, 
no Time ſhall Prejudice him. 1 If. 119, 344 
6 Rep. 30. | 

If a Defendant alledgeth Plenarty of the 
Church of his own Preſentation, the Plea ſhall 
not fail, if the Writ be purchaſed within fix Ca- 
lendar Months,tho' he doth not recover his Pre- 
ſentation within the ſix Months. Stat. 13 Ed. 1. So 
that if the rightful Patron brings his Writ with- 
in fix Months, it is maintainable; and if the In- 
cumbent is named in the Writ, he may be re- 
moved; whereas Plenarty- at any Time before 
the Writ brought, was good at Common Law. 
6 Rep. 49. | 

Plenarty upon a Collation is not pleadable ; 
for Collation does not make a Plenarty, by Rea- 
ſon the Biſhop would be Judge in his own Cauſe. 
The Biſhop muſt certify whether the Church is 
full or not, and therefore the Biſhop's Collation 
in 
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in this Caſe is interpreted to be no more than a 


temporary Proviſion for Celebration of Divine 
Service until the Patron does preſent. 6 Rep. $0 

A Clerk being Inducted may plead his Patron; 
Title, and being Inſtituted by the Space of x 


Months, his Patron may plead Plenarty again} 


all Perſons but the King; and thereby, tho he 
hath no Title to the Patronage, bar the Plaintiff 


 Plowd. 501. 


29. Of Pluralities, Chaplains, Prebends, &c. 


The King, Queen, Prince, Princeſs, &c. may 
retain as many Chaplains as they pleaſe, to hold 
two Benefices with Cure: And the King's Cha- 


2 may hold any Number of Benefices of the 


ing's Gift, as the King ſhall think fit to beſtow 
upon them. An Archbiſhop may retain eight 
Chaplains; a Duke or a Biſhop ſix ; Marquiſs or 
Earl five; Viſcount four ; Baron, Knight of the 
Garter, or Lord Chancellor three; a Dutcheſs, 
Marchioneſs, Counteſs, Baroneſs, the Treaſurer 


_ and Controller of the King's Houſe, the Kings 


Secretary, Dean of the Chapel, Almoner and Ma. 
ſter of the Rolls, each of them two; the Chief 
Juſtice of the King's Bench, &c. one; all of 
which may purchaſe Licence or Diſpenſation, 
and take two Parſonages or Benefices with Cure 
of Souls. Stat. 21 H. 8. 

And by 25 H. 8. every Judge of the King's 
Bench, Common Pleas, the Chancellor and 


Chief Baron of the Exchequer, and the King's 


Attorney and Solicitor General may each 0 
them have one Chaplain, attendant on his Per- 
ſon, having one Benefice with Cure, who may 
be Non · reſident on the ſame, 


A 
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A Chaplain muſt be retain'd by Letters Te- 
ſtimonial, under Hand and Seal, or he is nota 
Chaplain within the Statute, capable to hold a 
plurality; fo that it is not enough for a Spiritual 
Perſon to be retain'd by Word only to be a Chap- 
lain, by ſuch Perſon as may Qualify by the Sta- 
tute, altho? he abide and ſerve as Chaplain in his 
Family. c. Godb. 41. | 
If a Baron who is allow'd but three Chaplains, 
retain ſix by his Letters Teſtimonial, and all fix 
are preferr d to Pluralities, the three that are firſt 
promoted are only warranted by the Statute. 
Dy. 312. And if ſuch Baron doth qualify but 
three, and they being advanced to Pluralities, 
he upon Diſpleaſure, &c. diſmiſſes them from 
their Attendance, yet they are his Chaplains at 


large, and may hold their Pluralities during their 


Lives: And he cannot qualify any others to hold 
Plurality (tho*' he may retain them as Chaplains) 
whilſt the firſt three are living. 4 Co. 90. 

A Perſon retaining a Chaplain for a Plurality, 


muſt not only be capable thereof at the Time he 


grants the Inſtrument of Retainer, but he muſt 
continue capable of qualifying 'cill ſuch Time 
as his Chaplain is advanced. And therefore if a 
Perſon hath any Office, that gives him Capaci- 
ty to qualify a Chaplain, and he qualifies one ac- 
cordingly, by his being remov'd from his Office, 
the Qualification is ſo voided, that the Chaplain 
cannot afterwards take a {ſecond Benefice by Vir- 
tue of that Qualification. 4 Co. 117. 

And if a Perſon hath duly qualified a Chap- 
lain, and then dieth, by his Death his Chaplain is 
barr'd from taking a ſecond Benefice upon ſuch 


Qualification; tho not from retaining a Plurality 


taken in the Life-time of the Qualifier. A Noble- 
man 
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man attainted, is a Death in Law. 4 Co. 118. 


If a Baroneſs, &c. hath retained two Chaplains, 
and afterwards marries a Nobleman, and there- 
by loſes her Capacity of retaining Chaplains dy- 


ring the Coverture, the Retainer of her former 


Chaplains doth remain, and they may after the 
Marriage take two Benefices with Cure, without 
a Retainer. But the Lord that marries ſuch Ba. 
roneſs may after Marriage diſcharge ſuch Chap- 
lains before their Advancement. 4 Co. 118. 


Moor 678. ; 
A Spiritual Perſon that hath one Benefice with 


Cure, of the yearly Value of 87. or above, may 


hold by Diſpenſation one other Benefice with 
Cure, ec. without being retained as a Chap- 
lain, ec. being qualified by Birth; as being the 
Son or Brother of a Lord, &c. By Univerſity 
Degree; as where a Man is Doctor of Divinity, 
Law, Cc and admitted thereto by one of the 
Univerſities: Or by Office or Employment, as 
Biſhops, Cc. Stat. 26 H. 8. But it is not lawful 
for any one to poſſeſs two Prebends in one and 
the ſame Collegiate Church. Roll. Abr. 361. 

Prebends are ſaid to have an Eſtate in Fee ſimple 
in Right of their Churches, as well as Biſhops in 
Right of their Biſhopricks, Deans of theit 
Deaneries, &c. 


See more of Pluralities, Diſpenſation. 
30. Of Proctors by the Eccleſiaſtical Laws, 


A Proctor, called Procurator Fudicials, is he 
who manages any one's Concern in a Court of 
Judicacure by the ſpecial Mandate of his Client. 
And a Proctor is either conſtituted apud acta Ca- 


ria, or before a Notary Publick, and Witneſſes, 
: or 


to the Canon Lad. 467 
br by Proxy: A Proxy is a Power, ot Man- 
date, given to the Proctor by his, Client 10 ap- 
pear and do all Things r him which he 
might poſſibly do, if he were Perſonally there 
himſelf; with Power to ſubſtitute another in 
his Stead in his Abſence upon urgent Occaſions; 


& ind litng als; out 95% af 
Hut a Procter is only then ſaid to be properlq 
conſticured: judicially, ' when the Party conſti. 
tuting is preſent in Court, and makes Choice 
of his Proctor before the Judge, and confirms 
his Perſon, promiſing to ratify what ſoe ver his 
ſaid Proctor fhall act or d. 
The Proctor of the Plaintiff in that Day, on 
which the Defendant is ſammoned to appear, 
is to exhibit his Proxy for his Client, &. an 
bring into Court the Ociginal Citation, If the 
Defendant does not appear upon the Citation 
but abſconds, then the Proctor ought to alledge 
it, and ſhew the Mandatory's Certificate pur- 
ſuant thereto, and thereupon he ought to Peti- 
tion that the Defendant may be cited perſo- 
nally to appear to anſwer the Contents of the 
former Citation, and if not, perſonally, by any 


other Ways and Means, ſo as the Party to be 


cited may come to the Knowledge Ke 3 and 
this is call'd Citatio Pablice, becauſe it is exe- 
cuted either by Publick Edict (a Copy thereof 
being affixed ta the Doors of the Honſe, Cc.) 
or by Publication in the Church, &c. And this 
being done, à Certificate of it muſt be made, 
and the Citation brought into Court, and if the 
Party cited appear not, the Plaintiff s Proctor 
muſt accuſe his Contumacy, and requeſt that he 
may be ex communicate, Cc. See Courts Eccleſia- 


2 for the Proctors proceeding to Trial, 
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A Proctor may be revoked or changed; an 

if his Client dies before the Suit — Von 
is not to defend the Suit any farther, but may 
let his Adverſary call the Executors or Admini. 
ſtrators of his deceaſed Client, and begin the 
Suit anew, if any Action lies againſt them for 
the Fact. But if the principal Party die aſter 
the Libel is exhibited and the Suit has been con- 
teſted by the Proctors, the Proctor of that Par. 
ty ſo dying (whether Plaintiff or Defendant) 
is by the Conteſtation made Lord of the Suit, 
and he may do all Things which ought to have 
been done, if the principal Party had been alive, 
and likewiſe obtain a definitive Sentence. But 
Regard is to be had that Perſonal Actions die 
with the Perſon. Zeuch Elem. 1 fich 
A Libel uſed in che Eccleſiaſtical Proceedings, 


conſiſts of three Parts. 1. The major Propoſiti- 


on, which ſhews a juſt Cauſe of the Petition. 
2. The Narration or minor Propoſition. 3. The 
Conclufion or concluſive Petition, 'which con- 
joins both Propoſitions, &c. A Libel is a practi- 
cal and judicial Syllogiſm (the Matter Conven- 
tional or Civil) thus illuſtrated. 199 


Every one who Defames an honeſt Man, 
| ought to be Eccleſiaſtically puniſhed. 


4. B. hath Defamed C. P. an honeſt Man, 


Therefore the faid A. B. ought to be pt 
niſhed Eccleſiaſtically. Sf 


The 


he 
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ef 


The Form of a Libel in the Spiri- 
1 


In the Name of God Amen. Before you the 
Wor 77 D. Doctor of Laws, Principal 
Of of the Conſiſtory- Court of Y ork, '&c. 
The Party of C. D. againſt A. B. &c. al. 
ledgeth, complaineth and propoundeth, & , 


JHPRIMIS he doth propound that the ſaid 
C. D. was and is a Man'very honeſt, juſt and 
upright, of good Fame, Life, and honeſt Con- 
verſation, aſperſed or defamed with no Crime, 
except what is afterward mentioned, and is 
commonly reputed and eſteemed as ſuch, &c. 
Item, That notwithſtanding the Premiſſes the 
ſaid A, B. out of a malign Spiric in the Month 
of, Cc. in this preſent Year 1720, within the 
Pariſh of, &c. maliciouſly, and with an Intent 
of defaming and injuring this ſaid C. D. hath 
defamed and injured him, and hath ſaid, utter'd, 
Oc. ſome reproachful and defamatory Words, 
of and againſt the ſaid C. D. and eſpecially 
theſe Words followiag, or to the like Effect, 
vis. (Here ſet forth the Words, as That be got 
« Woman with Child, &c.) The Party doth pro- 
pound and Article as to ſuch a Time and Man- 


* 


ner of ſpeaking the Words, S G68. 
Wherefore Proof being made upon the 
Premiſſes, the Party C. D. doth Requeſt 
and Petition that the ſaid A. B. for ſuch his 
Raſhneſs, may be corfected and puniſhed, &c. 
and alſo that he may be condemn'd'in Charges, 
ä made 
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made and to be made in this Cauſe on the ge- 
half of the ſaid C. D. &c, (or to diſown the 
ſaid Dcfamatory Words, Oc; or otherwajs 
that Right and Juſtice may be adminiftred, 


Cc.) 


31. Of Probibitions, Conſultations, &c. 


A Prohibition is # Proceſs iſſuing out of Chan- 
cery, the King's Bench or Common Pleas, to for. 
bid a Judge, &. in the Spiritual Court, Admi. 
ralty, Cc. to proceed in a Cauſe that belong; 
to the Common Law Courts, or that belong; 
not to their Juriſdiction, & c. Or it. may forbid 
a Judge of any Temporal Court to proceed. in 2 
Eauſe depending before him, upon Suggeſtion 


that the Cognizance 
long to him. 
In Tempor 


of the Cauſe does not be- 
al Courts the Judge and the Party 


are not to proceed after Prohibition ; but upon 
a Prohibition in the Spiritual Court, the Par 
ty may appear and take a Declaration upon the 
Suggeſtion, and go to Trial. And-if thereupon 
it be found againſt the Plaintiff in the Prohibi. 
tion, a Writ of Conſultation will be awarded 
with Coſts. And this Writ is to return the Cauſe 
remov'd by Prohibition, to the Eccleſiaſtical 
Court, when the Judges. find that that Court hath 
Juriſdiction, or that the Suggeſtion is falſe, &. 


It is in the Nature of a Procedendo. 


40. 50% KC. 


By 13 E 


F. N. B. 39, 


J. 1. A Prohibition lieth not for be- 


nance enjoin'd for a deadly Sin, as Fornication, 
Adultery, &c. Nor for Oblarions, Tithes, Mor. 
tuaries, Penſions, laying Hands on a Clerk 
Defamation. where Money is not demanded, 
Breach.,of Faith, not repairing or ſufficiently 
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adorning a Church, &c. And by 9 Ed. 2. For 
Tithes, (unleſs the Right ariſeth from the Rights 
of Patronage, ot they amount to a fourth Part, 
&c,) Oblations, Obventions, Mortuaries, Com- 
mutation of Corporal Penance for Money, &c. 
no Prohibition ſhall be granted. nity 

In Caſes where the principal Matter is proper 
to the Spiritual Court, there ao Prohibition 
ſhall be granted *cill Plea refuſed. The Courts 
of Common Law alſo upon Suggeſtion of ſuch 
Refuſal, oblige the Party: to make Oath of the 
Truth of ſuch his Suggeſtion, till which Prehi- 
bition will not be granted. 3 Keb. 217. 

In a Suggeſtion for a Prohibition to the Ec- 
cleſiaſtical Court in a Cauſe of Tithes, and o- 
ther Spiritual Profits, the Suggeſtion muſt be 
proved to the Court by two ſufficient Witneſ⸗ 
ſes, within ſix Months after che Prohibition 
granted. Stat. 2 & 3. Ed. 6. | 

An Inhibition is commonly iſſued out of a 
higher Court Chriſtian, to an inferior Court 
Chriſtian, to ſtop Proceedings, &. 


32. Of Quare Impedit, Writs f Right, &c. 


Lnare Impedit is brought where one is diſturb- 
ed by another in his Right to preſent a Clerk 
to a Church, when it is void. It differs from 
Darrein Preſentment, becauſe that lies where one 
and his Anceſtors formerly preſented. F.- N. g. 
32, 3 1 COT, 

It ſuppoſes both a Poſſeſſion and a' Right; 
the Plaintiff or Defendant muſt alledge a- Pre- 
ſentation in himſelf, or in thoſe under whom he 
claims, unleſs in Caſe of Lapſe, &c.. 5 Reps 
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If one brings a Quare Impedit againſt the Pa. 
tron and Incumbent within fix Months, and 
recovers after the ſix Months, he ſhall remove 
the Incumbent, if named in the Writ. 2 Rel. 
Abr. 375, 377. If a Sure Impedit is brought 
when the Patronage of che Church is litigious, 
and one Party doth recover againſt the other, 
if the Biſhop was not named in the Writ, and 
ſix Months paſs while the Suit is depending, 
Lapſe ſhall incur to the Biſhop, for there waz 
no Fault in him: But this may be avoided by 
naming the Biſhop in the Writ, Cc. 2 Roll. Ale, 
365, 6 Rep. 52. | 1.1, 

In a Plea of Quare Impedit, &e. Days ſhall be 

iven from fifteen to fifteen, or from three 

eeks to three Weeks, according to the Di- 
ſtance of the Place: And if the Diſturber come 
not in-on the Great Diſtreſs, a Writ is to be ſent 
to the Biſhop that he claim not to the Preju- 
dice of the Plaintiff for that Time. Stat. 52 H. 
3- One that hath the Grant of the next Avoi- 
dance, ſhall have a Ouare impedit ; and if one 
hath the Grant of an Avoidance, and the Church 
being void, is diſturb'd in preſenting, and dies, 
his Executors may have a Ouare Impedit, &c. 1 
Leon. 205. This Writ lies for a Donative, Arch- 
deaconry, Prebendary, Hoſpital, &c. And the 
Patron ought to be named in the Writ, or it 
will abate. 1 If. 304. | 

Upon Recovery in Qaare Hwpedit, Judgment 
is to be given to recover the Preſentment and 
Advowſon. And a Writ ſhall iſſue to the Biſhop 
to award Execution; but this Writ is not return- 
able, &c. In a Quare Impedit, if the Defendant 
doth plead, That he ad not diſturb the Plain- 
al, the Plaintiff ſhall have a Writ to the Biſhop, 
6. | : : 


A 
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A Writ of Right of Advowſon lies only for him 
that hach an Eſtace, or Right of Eſtate in the 
Advowſon, to him and his Heirs in Fee Simple, 
and is diſturb'd to preſent upon an Avoidance, 
having not brought any Action of Quare Impedit, 
or Darrein Preſentment, within the ſix Months al- 
low'd by Law. But if a Purchaſer of —_ 
doth ſuffer an Uſurpation before any Preſẽnt- 
ment made by him, and the ſix Months paſs 
without bringing his Quare Þnpedit, the Uſurper 
hath gained the Patronage in Fee, and the Pur- 
chaſer can never have his: Writ of Right, becauſe 
he cannot count of any Seiſin. 10 Coke 134. 


33. of Reſidence of Clergymen upon Livings. 0 


A Parſon ought to abide upon his Rectory, 
and in the Parſonage-Houſe ; for he is to keep 
the Parſonage Houſe in Repair, and to ſupport 
Hoſpitality. But want of a Parſonage-Houſe, 
Sickneſs, Impriſonment, Gr. are good Excuſes 
for Non-Refidency, and excepted (by Conſtructi- 
on of Law) out of the Statute 21 H. 8. 

By this Statute Deans and Spiritual Perſons 
promoted to Dignity in Cathedral Churches, 
Clergymen, Cc. are to be perſonally Reſident 
on their Benefices, &c. and not be abſent wil- 
fully one Month together, or two Months at 
ſeveral Times in the Year, under the Penalty of 
10]. But Chaplains to the King, or other great 
Perſons mentioned in this Statute, and 25 H. 8. 
Cc. are excuſed from Reſidence. while they at- 
tend thoſe that retain them. a | 

Biſhops are not puniſhable for Non-Reſidency 
by the Scatute 21 H. 8. But they may be obli- 
ged to Reſidence by the Eccleſiaſtical Laws, by 
Cenſures, &c. And if a Biſhop hold in Commen- 
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dam a Deanery, Parſonage, &c. with his gi. 
ſhoprick, he is puniſhable by the aforemention. 
ed Statute, if according to the ſame he be not 
Reſident on fuch Dignicy, Parſonage, Cc. 

Every Parſon is intended Reſident upon his 
Benefice. Vicars are to take an Oath of perpe. 
tua} Reſidency, but the Biſhop may diſpence 
with'it. Sixty Days Abſence by Perſons preſent. 
ed by the Univerſities to Livings of Papiſts, Cs 
makes the Livings void. ty 


34- Of Refgnations of Benefies, Dirie, ec 


As by Ceſſion, ſo by Reſignation, a Church 
becomes void by the Act of the Incurnbent. But 
the Inſtrument of Reſignation muſt. be duly 
made; and the Word Refignare, being no Law. 
Term, is not good alone; but Renunciare, Cedere, Di. 
mittere, are the uſual Terms. Pyer 29. 
RNeſignations mult be abſolute, and not condi- 
tional ; and if two Perſons by one [Inſtrument 
do agree to exchange their Benefices, which 
are both Spiritual, and in Order thereto, reſign 
hem into the Hands of the Ordinary; Such 
Exchange being executed' on both Parts, thg 
Reſignations are good, and each may be inſti- 
tuted and inducted into the other's Benefice. 
„3 7%: > 55; att. 
The Reſignation. muſt be made to that Ordi- 
nary who hath Power of Inſtitution, for he is 
the proper Perſon; and tho” jt may be made be- 
fore a Publick Notary, yer the Inſtrument muſt 
be directed to him who hath Power to accept 
of the Reſignation, viz: the Biſhop; and when 
he hath accepted thereof, then, and not till 
then, is the Church void by Reſignatian. 2 
Fe nn - OT YR 20s <> 08 
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fore ſuch Acceptance all Preſentations made 
of Benefices as reſigned are void. 2 Cro. 63. 
As ſoon as the Acceptance is made, the Pa- 
tron may preſent to the Benefice reſign'd. And 
after the Clerk hath taken Inſtitution, the Church 
js full againſt all Men; in Caſe of a common 
Perſon ; and ſuch Ingumbent may make void the 
Church again by Reſignation, before Inducti- 
on: But where the Inſtitution is upon the Pre- 
ſentation of the King, or where the Right of 
Patronage after Inſtitution doth come to the 
King, the Church before Indp&ion had, re- 
maineth open to the King's Preſentment; and 
therefore if the King will provide another, the 
Reſignation of the Party inſtituted is not ne- 
ceſſary. 

Some hold that a Reſignation may be well 
made to the King, of a Prebend chat is no Do- 
native: But in the Caſe of Harper and Weſton, 
it was held, that a Reſignation of a Prebend, &c. 
ought to be made only to the Ordinary of the 
Dioceſs, and not to the King ; becauſe the King 
is not bound to give Notice to the Patron (as 
the Ordinary is) of the Reſignation ; nar can 
the King make a Collation himſelf without 
preſenting to the Biſhop. Roll Abr. 358. 

If a Donative be to be reſign'd, the Incum- 


bent is to make his Reſignation to his Patron, 


and by his Acceptance thereof, the Donative is 
voided. Genefally every Perſon that reſigns a 
Benefice, muſt reſign to his Superior; and there- 
fore a Biſhop cannot reſign to the Dean and 
Chapter. A Biſhop muſt reſign to the Archbi- 
ſhop; and if an Archbiſhop reſigns ic muſt be 
to the King, as ſupreme Ordinary. 1 Rep. 137. 


lt 
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If any Incumbent, Cc. ſhall corruptly Reſign, 
Cc. or take any Reward directly or indirealy 
for Reſigning his Benefice, he ſhall forfeit dou. 
ble the Value of the Sum given, Cc. and the 
Party giving itſhall be incapable of the Place, 
Stat. 31 Eli. And by the ſame Statute, if any 
Perſon having a Voice for Elections in any 
Church, College, Hall, &. ſhall take any Re. 
ward for his Vote, the Election ſhall be void. 


A Preſentation may become void by Revs | 


tion. But if a Church being void, the Patron 
doth preſent, and then dies before his Clerk is 
admitted, this is no Revocation in Law of the 
Preſentment; for if his Executor doth preſent 
another Clerk, this ſecond Preſentment is alſo 
good, tho” the Biſhop is at Liberty which Clerk 
to receive. 1 Leon. 205. | * 


35. Of Sequeſtrations of Benefices. 


When a Spoliation is brought to try which of 
two Perſons inſtituted is the rightful Incumbent 
of a Parfonage, Cc. or after Sentence given 2. 
gainſt one of the Parties, who hath appeal, 
2. it is uſual for the Eccleſiaſtical Judge, (at 
the Petition of either of the Parties alledging, 
That the Controverſy relates to the collecting 
of the Profits) to decree that the Fruits of the 
Church be Sequeſtred, and to commit the Power 
of collecting them to the Churchwardens, &. 
for the Uſe of him that ſhall have the Right. 
The judge alſo appoints ſome Miniſter to 
ſerve the Cure for the Time that the Contro- 
verſy ſhall depend, and commands thole to 
whom the Sequeſttation is committed, to allow 
him ſuchSalary as (ball be aflign'd out of thePro- 


fits of the Church; and thoſe to whom Seque- 
| {tcation 
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{tration is granted, are to cauſe the ſame to be 
publiſhed in the Church at the Time of Divine 
Service. After the Suit is determin'd, the Se- 
queſtrat ion is to be taken off, and the Profits 
collected are to be reſtored to him that prevails at 
Law. If the Sequeſtrators refuſe to do it, they 
are to be compell'd by the Eccleſiaſtical Court 
or their Bond given, may be ſued at the Com- 
mon Law. Wat. Clergym. Law. p. 570. 
Sequeſtration is alſo granted in other Caſes 
relating to Clergymen, where they are liable to 
Forfeiture of Profits of their Livings for ſome 
Time, on offending againſt Statutes, &o. And 
on Executions, &c. '; TS 
A Spoliation lieth for one Incumbent againſt 
another Incumbent in the Spiritual Court, where 
the Right of Patronage doth not come in De+ 
bate, &c. | "1 


36. Of Simony in Preſentations, Contracts, &c. 


A Church, notwithſtanding Inſtitution and 
Induction had, may be nevertheleſs void by the 
Act of the Law, in reſpe& of the Incapacity of 
the Perſon preſented, by Reaſon of ſome Simo- 
niacal Contract preceding the Preſentation, and 
upon Which the Preſentment is made. | 

By 31 Eliz. It is enacted, that if any Perſon 
ſhall at any Time, for any Sum of Money, 
Gift, Reward, &. Or for or by Reaſon of any 
Promiſe, Bond, Covenant, &c. for any Sum of 
Money, Gift, &c. Preſent or collate any Per- 
ſon to any Benefice wich Cure, Dignity, or Li- 
ving Eccleſiaſtical, or give the ſame in reſpect 
of any ſuch corrupe Cauſe, every ſuch Preſen- 
tation, Collation, Gift, &. and every Admiſſion 


and Induction thereupon, ſhall be void; and the 
4 Crown 
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Crown ſhall preſent for that Turn; and the Per. 
| ſons that ſhall give or take any ſuch Sum of 
Money, Cc. or take or make any ſuch Promiſe, 
Bond, c. ſhall forfeit and loſe double the Va. 
lue of one Year's Profit of ſuch Benefice, C. 
And the Perſon ſeeking and accepting the Be. 
nefice, ſhall from thenceforth be diſabled to haye 
and enjoy the ſaid Benefice. 

A Contract may be made Simoniacally as well 
before as after the Church is void; for tho it 
be lawful for any Perſon to buy the next Turn 
of a Church, when it is full of an Incumbent, 
generally ſpeaking, yet ſuch Contracts in ſome 
Caſes have been adjudg'd unlawful: As if 4. 
eing ſeized of an Advowſon, grants the next 
Preſentation to B. and B. enters into Bond to 
pay him a Sum of Money for it, when the 
Church ſhall become void; this is Simony. If a 
Church being full of an old and ſickly Incum- 
bent, a Clerk doth contract with the Patron 
for a certain Sum of Money payable when the 


Church fhall become void, to make a Grant of 


the next Avoidance to a Priend of his, and the 
Friend having ſuch Grant doth preſent the ſaid 
Clerk accordingly, this is Simony. Hob. 107. 
It has been adjudg'd in Chancery, that the 
Grane of the next Avoidance for Money, 
when a Parſon is ſick in Bed ready to die, is 
Simony. But if a Father (the Incumbent of a 
Church being fick) doth purchaſe the next A- 
voidance for his Son, with an Intent to preſent 
him, after the Death of the Incumbent, it is not 
Simony ; becauſe the Father is bound by Na- 
ture to provide for his Son: And therefore, 
cho* the Son may not contract for a Benefice, 
to the Intent that another ſhould preſent him, 
| OTITIS e 


ther Opimion- Lit. Rep. 1777. 


the Father. may contract with an Intent to 
preſent his Son. 3 Cro. 68 5. Moor 916. 


Daughter, is Simony. But Ricbardſon was of ano- 


A Patron may take Bond of his Preſentee to 
pay an yearly Sum to the Wife of the laſt In. 
cumbent; or to pay an yearly Sum to the Son 
of the laſt Incumbent ſo. long as he ſhall be a 
Student in a Univerſity unpreferr'd, and no Si- 
mony be committed. Noy. 142. But this I take 
to be doubtful ; or at leaſt it ſnuſt be by an qui 
table Conſtruction of the Statute. "TOM 

Bonds to refign for Simonĩacal Purpoſe will be 
yoid as Simoniacal, And the Judgments that to 
take and give a Bond to reſign, is not Simony, 
have occaſion'd many corrupt Patrons to .exat 
fuch Bonds of their Clerks, only that they 
might thereby make ſure to themſelves aReeom- 
pence for their Preſentments. 2 Cro. 274. Pre- 
ſentation of a Perſon Simoniacally is void unto 
the Pariſhioners ;\ ſo that if ſuch a Perſon ſue 
them for Tithes in the Eccleſiaſtical Court, or 
for treble Damages at Common Law, they may 
plead him no Incumbent becauſe of che Simo- 
ny. Hob. 168, TR PRES. 

If a Man be preferr'd to a Benefice by. Simo- 
ny, and afterwards there comes a general Par- 
don, which finds him in Poſſeſſion; tho ſuch- 
Pardon ( Simony not being excepted, C.) may 
diſcharge the Puniſhmenc of Simony, both as 

to 
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eo the Patron and Incumbent, ict reſpecb of the 


Forfeiture of double Value, G. recoverable 
upon either; yet that will not enure to the 
Settling of him in that Benefice, which waz 
_ full by Reaſon of the Simony. 3 Cr, 
685. air.! Fon 20 bj 

To avoid Queſtions of Law in Purchaſes of 
che next Turn of a Church, it is beſt that the 
next. Purchaſer do make the Contract, when 
the Incumbent of the Church is not in Danger 
of Death; that he do not declare his Intenti- 
ons to the Perſon whom he deſigns to preſent; 
and that he be not named in the Deed of Con- 
tract, &c. An Oath is taken againſt Simony be- 
fore Inſtitution of Clerks. © chan Bis 


A Grant of the next Preſentation 


to a Parlonage. 


AO ALL PEOPLE, &c. A. B. of, &c. Eq; 
1 | Patron of the Rectory or Pariſh Church of, &0. 
in the Dioceſs of, 8c. ſendeth Greeting. Know ye 
That the ſaid A. B. for divers good Cauſes and Co 
ſiderations him thereunto moving, Hath given, grant- 
ed and confirmed, And by theſe Preſents for him ani 
bu Heirs doth give and grant unto C. D. of, &c. 
I Executors, Adminiſtrators, and Aſſigns, the fit 
and next Advowſon, Donation, Nomination, Preſen- 
tation, free Diſpoſition and Right of Patronage of ani 
to the Parſonage, Reltory, or Pariſh Church of, &c. 
#foreſaid, with full Power and Authority to and for 
the ſaid C. D. hs Executors, Adminiſtrators and Aſ- 
zus, to Preſent a fit Perſon to the ſaid Rectory or Pa- 
riſh Church aubenſoe ver 


the ſame ſhall firſt and next 
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zappen to become void by the Death, © Reſignationg 
Ceſpon or po ace” , &c. the preſent Incumbent 
thereof, or otherwiſe howſoever, And to do and per- 
form all and every other AQ and Acts, Thing and 
Things whatſoever in order to the „in as fully 
large and ample Manner, to all Intent and -Purpiſes 
& the ſaid A. B. or his Heirs may, might; or bereaf< 
ter could haue done, if ths — Grant: bad nut 
les made, &c. In Witneſs, 0G. 
43 e e ed 
Leaſes may be ſurrendred two Ways, that is; 
not only by Deed, which is when an Eſtate for 
Life or Years is yielded up by expreſs Words, 
into the Poſſeſſion of him who hath the next 
immediate Remainder or Revetſion, but alſo by 
Operation of Law, and this is where a Leſſee 
takes a ſecond or new Leaſe of the ſame Eſtate. 
If a Leſſee for twenty Years preſently take a 
new Leaſe for ten Years, this is in Law a Sur- 
render of the whole Term of twenty Years; be- 
cauſe by the Leſſees Acceptance of ſuch ſecond 
Leaſe to begin at a Day to come within his for- 
mer Term, he doth that the Leſſor hath 
Power to make ſuch ſecond Leaſe, which he 
_ have without Surtender of the former. 
5 C0. II. q | 771 
If one that is ſeiſed of an Advowſon 
doth Leaſe the ſame for Years, and the Leſſee 
accepts of a Preſentation from the Leſſor, this 
is a Surrender and Extinguiſnment of the Leaſe. 
Owen 142. If he that is poſſeſs d for a Term of 
Years of an Eccleſiaſtical Inheritance, co which 
an Advowſon is appendant, doth grant away the 
Avoidance, if any ſhall happen during his Term 
then in being, and aftet doth ſurrender his Term 


ro 
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to him in Reverſion, who accepts of the fame; 
and makes a new Leaſe thereof to another; yet 
he to whom the Avoidances happening during 
the Term, were granted by the firſt Termor 

ſhall enjoy the ſame. 8 Co. 144. hi 
. By 29 Car. 2. Leaſes, Eſtates," &c. are not to 
be ſurrendered, unleſs it be'by Deed in Writing 
figned by the Party ſurrendering, or his Agent 
thereto lawfully authorized; or by Act and O. 
| peration in Law. Infants cannot ſurrender b 

Deed; nor ſhall the Acceptance of a new Leaf 
by an Infant be a Surrender in Law of a former 
Leaſe ; efpecially where there is no apparent 
Benefit to the Infant, in which Caſes his As 
are void. 1 Cro. 502. | 


38. Of Tithes due to the Clergy, and bow reco- 
vered; Glebe-Lands. & c. 


Tithes are the tenth Part of the Encreaſe 
yearly ariſing from the Profits of Lands, and 
the Induſtry of the Pariſhioners, payable for the 
Maintenance of the Parſon of the Pariſh. They 
are an Eccleſiaſtical Inheritance, Collateral to 
the State of the Land, and diſtinct from it. rt 
Rep. 13, 14. [ot DONG £3 89 

They are of three Kinds, vis: Prædial, Per- 
ſonal, and mix d. Prædial, thoſe that immedi 
ately ariſe from the Land, either by Manurance 
or of its own Nature, as Corn, Hay, Woods, 
Fruits, &c Perſonal, ſuch as ariſe only from the 
Labour and Induſtry of Man, being the Tentti 
of his Gains in Trade, &c. but © theſe are verj 
feldom paid in England. Mix'd, thoſe that 3. 
riſe not from the Ground, but from Cattle 
and other Things that receive their Nouriſh: 
ment from it, as Calves, Pigs, — 
a e 53 
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Eggs, Oc. 2 Init. 649. wT iches' re alſo digi 
into Great and Small. Great Tith&s are Gon 
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prædial Tithes beſides Corn, HY dog Woad as 
alſo thoſe Tithes which are pefſonal and ais d. 
1 Roll. Abr. 643. SS, þ 

All Tithes are due of. Common Right to the 
Parſon or Rector of the Pariſh where they ariſe ; 


and the Parſon of one Pariſh may preſcribe to 


have a Portion of Tithes ſeparately and divided 
in the Pariſh of another. And Lay men are ca- 
pable of Tiches under che Statutes of Diffglution 
of religious Houſes, or by Grancmadeby the Par- 
ſon, Patron and Ordinary, before the diſabling 
Statutes; by which Means they niay become 
temporal Inheritances 2 Rep. 43, 44. 
The Maintenance of the parochial Clergy. is 
by the Glebe, Offerings or Tiches. If an Im- 
roptiator, Parſon or Vicar, leaſe his Glebe- 
Lan, and does not grant the Tithes thereof, 
the Farmer or Tenant ſhall pay Tithes to ſuch 
Impropriator. And if a Parſon ſows his Land, 


and ſells the Corn growing, the Buyer ſhall pay 


the Tithes of it co the Parſon. But if a Parſon 
purchaſe Lands in the ſame Pariſh whereof he is 


Parſon, and make a Leaſe of his Tiches, he ſhall 


pay Tithes to the Farmer of them. 1*Rol, Abr. 
655- II Rep. 14. | 5s A | 

There is a difference between Glebe- Lands and 
others in ſeveral Caſes: A Vicar upon a gene- 
ral Endowment ſhall not pay Tithes of his Glebe 
to the Parſon, if he keeps it in his own Hands: 


So if a Vicar is endow'd of all ſmall Ticheg he 

ſhall not have the ſmall Tithes ariſing, upon che 

Glebe-Lands of che Parſon, while they ate in 

his own Hands 9 Words cgabling | 
| 1 5 
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Hay and Wood: And Small Tithes are all other 
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| him tohave them) but it is otherwile if the Glebe 


Was in the Hands of a Tenant, 1 Cro. 479. If a pa. 


rithioner ſows bis Land, and before Severance 
of the Corn, the Parſon dies, the Succeſſor i; 


entitled to the Tithes: But if. the Corn is cut 
down, the Parſon's Executor ſhall have the 
Tithes. By the 28 H. 8. if a Parſon ſows his 
Glebe and dies, the Executor ſhall have the 
Corn ſown, by the Teſtator. But he ſhall pay 
Tithe to the Succeſſor. | | 

© Tithes are to be paid as before I have mention d, 
for ſuch Things only as do yield an annual In- 
creaſe; and but once in the Year, unlels it be by 
particular Cuſtom. Things Feræ Naturæ, wherein 
no one hath Property, are not Tithable. The 
Things Tithable, and not ſo, are as follows. 
Acorns, Maſt, &c. if ſevered, and old, &. 
pay Tithe; but not if they drop and the Hogs 
eat them. After-PaFture, pays Tithe by Cuſtom 
Agiftmeyg (feeding of Cattle upon Paſture) pays 
Tithe for the Cattle: If the Ground is eat up 
with unprofitable Cattle, or let to a Stranger, a 
tenth Part of the Value of the Lands is payable. 
But Cattle fed for the Plough or Pail,or otherwiſe 
profitgble to the Parſon by Tithe of their Milk, 


Wooll, Cc. are exempted. Aſh-Timber and Aſpen 
ree 


Trees, if above twenty Years Growth, are ire 

from Tithes. Bark of Trees is not tithable, if the 
Trees are Timber. Barren Land is not tithable ; 
but when made good by Husbandry, Tithes 
fhall be paid; tho“ not for the firſt ſeven Years. 
Bees are tithable for their Honey and Wax, by 
the tenth Meaſure. Beech, when uſed for Timber, 
is exempted from Tithe. Birch is tithable, tho 
of twenty Lears Growth; and Broom fhall pay 


Tithe, unleſs burn d in the Owner's Houſe, C. 
4 Calves 
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Calves àre tithable, and the Tenth ought to be taken 
away when Wean d; tho' but one in ſeven is uſu- 
ally paid. Clay, Coal, &c. being Part of tie Free- 
hold, and not annual, pay no Tithe. Cheeſe is 
titheable by Cuſtom, where Tithe is not paid of 
the Milk. Chicken are not tithable where Tithe- 
Eggs are taken. Colts are tithable as Calves. 
Conies pay Tithe by Cuſtom ; for choſe that are 
ſold, and not ſpent in the Houſe. Corn is tithe- 
able, the tenth Heap; and if the Pariſhioner 
will not ſow his Land, the Parſon may bring an 
Action againſt him. Deer are not tithable with- 
out Cuſtom. Doves kept in a Dove-houſe are 
tithable, if they are not ſpent in the Houſe, 
Eggs are tithable, when Tithe is not paid for 
Chicken. Elm Timber pays no Tithe. Fulow 
Ground is not tithable. Fiſh taken in the Sea pay 
Tithe by Cuſtom, in Money ; and Fiſh in common 
Rivers, or Ponds, are tithable by Cuſtom. 
Flax pays 5 3. per Acre Tiche. Foreffs in 
the Hands of the King pay no Tithes ; but ic 
is otherwiſe if in the Hands of a Subject. Fowls 
as Hens, Geeſe, Ducks, pay Tithes either in 
Eggs or Young, according to Cuſtom. Fruit, as 
Apples, Pears, Plums, Cherries, &c. pays Tithe 
in Kind when gathered; but Fruit-Trees pay no 
Tiche. Furxes, if fold, pay Tithe; but nor if 
uſed for Fuel, &c. Gardens are tithable, and 
Tithe in Kind is due for all Herbs and Plants; 
but Money is uſually paid by Agreement. Grain 
of all Sorts is tithable; and the Parſon or his Ser- 
vants may come upon the Land to ſee the Tithes 
ſet forth, and carry them away. Graſs mowed is 
tithable, by Payment of the tenth Cock, or ac- 
cording to Cuſtom; (but for Grafs cut in Swaths 
for Suſtenance of Plough-Cattle, &. no Tith 
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is due) If there are two Crops in one Year, by 
Cuſtom, the Parſon ſhall have Tithe of both: Al. 
ſo Tithe ſhall be paid of Hay made of Graf; 
growing in Orchards. Haz/e, Holly, Maple, 
Willow, c. Trees, not uſed in Building, are 
tithable, tho' of twenty Years Growth. Head. 
lands, if only large enough for turning the Plough, 
are not tithable. Herbage of Ground, whereon 
Corn has grown the ſame Year, pays no Tithe, 
Hops pay Tithe, the tenth Pole, &c. ſer out before 
dried. Houſes do not pay Tithes: But a Modi 
may be paid for Houſes in Lieu of Tithe of che 
Land upon which they are built; which is com- 
mon in Cities and Towns. Kids are tithable as 
Calves ; as are alſo Lambs, but if Lambs are 
yean'd in another Pariſh, and do not tarry there 
thirty Days, no Tithe is due to the Parſon of 
that Place. Lead, &c. may pay Tithe by Cuſtom, 
but not without it, being of the Subſtance of the 
Earth. Milk is tithable, when Tithe is not paid 
of Cheeſe; it is paid to the Parſon of the Pariſh 
where the Cows feed, at every tenth Meal; and 
it muſt be brought to the Houſe of the Parſon, 
Alills, Corn-Mills by Cuſtom may pay the tenth 
Toll-Diſh to the Parſon as Tithe ; but Quære of 
this, as the Corn has before paid Tithe : Paper- 
Mills, Fulling-Mills, Iron-Mills, Cc. pay no 
Tiche, unleſs by Cuſtom. Narſeries of Trees pay 
Tithes, if the Owner digs them up, and makes 
Profit of them. &c. Oak, with Aſh and Elm, is 
privileg'd as Timber from paying of Tithe, if of 
or above twenty Years Growth; and tho' under 
chat Age, if the Trees may be Timber. Orchards 
pay Tithe for both Fruit, and Grain ſown, G.. 
becauſe they are of different Kinds. Parks pay 
Tithe for Deer, and for the Herbage by Cuſto F 
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and if converted into Tillage, ſhall pay Tithe in 
Kind. Partridges and Pheaſants, being Feræ Na- 
ture, yield no Tithes of Eggs or Young. Peaſe 
gathered for Sale or to feed Hogs, pay Tithes; 
but not Green Peaſe to eat in the Houſe. Pidge- 
ons ought to pay Tithes, if they are ſold ; and by 
Cuſtom, Pidgeons ſpent in the Houſe may be 
tichable, tho not of common Right. Pigs are 
tithable as Calves. Pollard Trees, diſtinguiſhed 
from Timber by lopping, pay Tithes ; as dolike, 
wiſe Loppings, not from Timber-Trees of twen, 
ty Years Growth. Owarries, Cc. pay no Tithe. 
Rakings of Corn are not tithable. Roots of Trees 
alſo ate not tithable. Saffron is a prædial Tithe, 
Salt isnot tithable but by Cuſtom only, Sheep, 
if kill'd and eaten in the Houſe, pay no Tithe 
for their Feeding. Tile, Brick, & c are not tith- 
able. Turf is Tithe-free, as Part of the Freehold. 
Turkeys are ſaid to be exempt from Tithes, 
as Fre Nature; ſed Quære. Underwood is tithable. 
Waſte, where Cattle feed, is ſubje& to the Pay- 
ment of Tithes. Woad is a ſmall prædial Tithe, 
Mood is a prædial and great Tithe © But for Firing, 
Repairs, Fences, &c. no Tithe is payable: Ic 
is ſet oue while ſtanding by the tenth Acre, Poll, 
or Perch, & c not ſetting out the Tithe of Wood, 
incurs treble Damages. Wool is a mix d and ſmall 
Tithe; it is due for Sheep kill'd: and ſpent in the 
Houſe, rotten Sheep which die,and all Sheep, one 


Fleece in ſeven is uſuall paid inſtead of one in ten: 


The Tithe is payable where the Sheep are Shorn, 


eſs brought from one Pariſh to another ro be 


Shorn, Oc. | : 
This may ſerve as a ſhort Tithing- Table to the 
Clergy ; to which I may add, that the Manner 
of Payment of Tithes is for the moſt * 
Ii; * 
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by the Cuſtom of every Pariſh. I now come 
to the Statutes relating to the Recovery of 
Tithes, Cc. = „ 

By 27 H 8. On Complaint, by a judge of the 
Eccleſiaſtical Court, to two Juſtices of Peace, 
they may commit a Defendaar in any Suit de- 


pending for Tithes, &c. for Contumacy, till he 


yields Obedience, Cc. 8 

The 32 H 8 requires, That all Perſons do du- 
1 ſer forth and pay Tithes; and if they are not 
et out and paid, the Party grieved may convene 
thoſe as detain them before the Eccleſiaſtical 
Judge, who has Power to hear and determine, 


Cc. And Perſons refuſing Payment after Sen- 


tence, are to be committed to Priſon by two ju- 


ſtices, on Certificate from the Judge, Cc. And 
Perſons diſſeiſed of a Parſonage, Tithes, &c. made 
Temporal, may have like Remedy in the Tem- 
poral Courts as for other Lands, Cc. 

By 2 & 3 Ed. 6. no Perſon ſhall carry away 
his Corn before he has juſtly divided and ſet 
forth the tenth Part, or agreed for the Tithes 
with the Parſon or other Proprietor, on pain of 
forfeiting treble the Value of the Tithes taken 
away. And by the ſame Statute, if any Perſon 
ſhall carry his Corn, Hay, & c. before the Tithe 
is ſet forth, or withdraw his Tithes, ſtop the 
Owner, Cc. from. viewing and carrying away 
the ſame, upon due Proof before a Spiritual 
Judge, the Party ſhall pay double Value of the 
Tithes, beſides Coſts of Suit. And in Suits for 
ſubſtracting or withdrawing of Tithes, the Ec- 
eleſiaſtical Judge may excommunicate Perſons 
diſobeying his Sentence, c. The treble Da- 
mages are recoverable in the Temporal Courts 
by Action of Debt, G. 3 Th 
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The 13 Eliz. enacts, That Compoſitions for 
Tithes ſhall be made by che concurrent Conſent 
of the Parſon, Patron, and Ordinary: But ſuch 
Compoſitions ſhall not bind the Succeſſor, unleſs 
made for twenty-one Years or three Lives, as in 
the Caſe of Eccleſiaſtical Corporations, &c. A 
Modus Decimandi, ariſing by Preſcription from a 
real Compoſition, beyond the Memory of Man, 
is ſuppoſed to be of the full Value of the Tithe 
at the Time of the original Compoſition ; and 
ic ought to be for the Benefit and Advantage of 
the Parſon, &c. But if in Proceſs of Time, up- 
on the Encreaſe of the Value of the Lands, ſuch 
Compoſitions do not amount to the Value of the 
Tithes, yet Cuſtom prevails and makes the Modus 


00d, 
N By the 7 & 8 IF. 3. c. 6. ſmall Tithes of or 
under the yearly Value of 40 s. may be recovered 
before two Juſtices of the Peace not intereſted in 
the Tithes; who are to ſummon the Party, and 
after Appearance, or in Default thereof, deter- 
mine the Caſe in Writing, wich Coſts. not ex- 
ceeding 10's. But Appeal may be had to the 
Quarter-Seſſions, whoſe Judgment ſhall be final, 
unleſs the Title of ſuch Tithes be in Queſtion. 
The Juſtices have Power to levy the Money ad- 
judged by Diſtreſs, ten Days after Notice, on re- 
fuſal, & c. And this Judgment being Inrolled by 
the Complainant, ſhall not be removed by Cer- 
tiorari, &c. But if the Defendant inſiſts on a Mo- 
dus, and gives Security to pay Damages in the 
Courts above, the Juſtices ſhall not proceed. 
This Statute does not extend to the City of Lon- 
don, &*c. © | | - 

By the Sta: ute 7 & 8 VV. c. 24. Quakers reful 


| ling to pay or compound for great or ſmal, 
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Tithes, & the two next Juſtices may upon 
Complaint convene them before them, examine 
the Matter upon Oath, aſcertain what is due to 
the Parties complaining, and order Payment not 
excceding 104., And on Refuſal of Payment, the 
ſame is to be Jevied by Diſtreſs, &c. The 1 Ge, 
c. 7. makes this Act perpetual, and extends it to 
che Recovery of any Right belonging to the 
Church, ©c. and to all Church-Rates, with 
Colts not above 10 s. | 


* 


But notwithſtanding all theſe Statutes, Tithes, - 


Cc. (if of any conſiderable Value) are general. 
ly ſued for in the Exchequer by Engliſh Bill; ex- 
cept it be upon the Statute for treble or double 
Value. 3 

Buy an ancient Statute, the Citizens of Londey 
were ordered to pay yearly to their Parſons, &«, 
for every 20 5. Rent of all Houſes, Shops, Ge. 
about 2 5. 6 d. or more; But after the Fire of 
Lendon, the Tithes of every Pariſh were reduced 
co a Certainty, from 200 ] per Annum, the great- 
eſt Incomes of Rectors, to 100 J. per Annum the 
loweſt, over and above Perquilites, &c. to be le. 
vied by Rate and Aſſeſſment, c. 


39 Of Vicars, Curates, Leckurers, &c. 


A Vicar is the Prieſt of that Pariſh where the 
prædial Tithes are appropriated: The Parſon or 
Rector has the prædial Tithes to himſelf. But 
the Vicar hes a ſettled Maintenance of Glebe, 
and ſome kind of Tithes, which he claims as 
his. Due, either by Endowment of the Impropria- 
-ror, or bv Preſcription, &c. 

The Freehold of the Church, Churchyard 
andiGlebe. is in him; and in; ſome Caſes he is 
eſteem d to have a qualified Fee-iimple. 1 
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places the Vicar has a Penſion from the Impro- 
priator; and many Vicars have a good Part of 
the great TAS e. and ſome Benefices, that 


were formerly ſevered by Impropriation, have 
ſince been united, and all the Glebe and Tithes 
given to the Vicarage. See 29 Car. 2. c. 8. 

At firſt a Vicar was a mere Curate to the Im- 
propriator, temporary and removeable at Plea- 
ſure. | 
A Curate is he who repreſents the Incumbent 
(Parſon or Vicar) and officiates in his ſtead : He 
ought to be licenc'd by the Biſhop; but he may 
recover his Salary for ſerving the Cure, tho' he 
has no ſuch Licence. There are perpetual Curates 
as well as temporary, where all the Tithes are 
impropriate, and no Vicarage is endowed. And 
ſome of them have certain Portions of Tithes 
ſettled on them. 29 Car. 2. | | 

Curates muſt Subſcribe and Declare before the 
Biſhop, Cc. as Lecturers, upon Pain of loſing 
their Places, and being impriſoned three Months, 
Oc. 12 Car. 2. and by Stat. 12 Any. Biſhops may 
appoint , Curates (of a Rector or Vicar that is 
Non-refident) a Salary not exceeding 50 l. per 
Annum, nor leſs than 20 J. 

Every Clergyman that officiates in a Church 
(whether incumbent or ſubſticute) is in our Li- 
turgy call*d a Curate. - 

Lecturers are to read and declare their Aſſent to 
the Thirty- nine Articles, and the Common Prayer, 
Oc. and be licenc d by the Biſhop. Star. 13 & 14 
Car. 2. Prebendaries in Cathedral and Colle gi- 
ate Churches, who read Ledttffes there by the 
Appointment of the Founders, may be called 
Lecturers. ; 

Every Parſon, Vicar, Curate, &'c. hath a Pa. 
riſh-Clerk, as his Aſſiſtant, under him, who was 
| tor- 
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formerly a real Clerk in Orders, but now 2 
Layman. He is choſen by the Miniſter, unleſz 
there is a Cuſtom that the Pariſhioners or Church. 
wardens ſhould appoint him. He is ſwornin his 
Office by the Archdeacon; and the Law looks 
upon him as an Officer for Life, and not as a Ser. 
vant. | 12 

A Sine- cure is where a Rector has a Vicar un. 
der him, Cc. | "0 9 


40. Of Union of Churches, Parſonages, &c. 


Union of Churches muſt be made by Aſſent 
of the Ordinary of the Dioceſs, and of the In- 
cumbent and the Patron, according to the Com- 
mon Law, or the Statute, 37 H. 8, &c. 

By 37 H. 8. c. 21. two Churches may be uni. 
ted in one, where one of them is not above the 
yearly Value of ſix Pounds, upon the King's 
Books, and not diſtant from the other above one 
Mile, &c. and by 17 Car. 2. In Cities, Towns 
Corporate, &c. Churches, &c. may be uaited 
by the Biſhop, with the Conſent of the Mayor, 
Aldermen, Cc. and the Patron; but no Union 
ſhall be made, ſo as to bring the Maintenance to 
the Parſon, Vicar, & c. of the Church united, 
to above 100 l. per Annum, unleſs the Pariſhioners 
under their Hands deſire it. And rhe Pariſhes 
ſhall continue diſtinct as to Rates, Parochial 
Taxes, G | 

By the Conſent of the King, Patron and Or- 
dinary, an Uniog may be made of any Churches 
of ae er Mine they be; but the Ordinary 
is the principal Actor in the Union; and if the 
King's Conſent be either precedeut or ſubſequent, 
it ſufficeth. Rell. Abr. 778. 

| Hobart 
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Hobart declares his Opinion, That if a Man 
hath one Benefice with Cure, of the yearly Va- 
jue of 8 1. or above, he cannot without Qualifi- 
cation and Diſpenſation, procure another with 
Cure to be united to it, tho they make 
but one Benefice, and this by Reaſon of the 
Statute 21 H. 8. Hob. 158. | 

If the Churches are in two Dioceſſes, both Or- 
dinaries muſt concur to make the Union. Upon 
an Union made, it muſt be appointed who ſhall 
preſent next alter the ſaid Union, one of the 
Patrons, or both, jointly or feverally by Turns, 


Cc. and upon Agreement made to that Purpoſe, 


under the Hands and Seals of the Patron, Ordi- 
nary, Cc. each of the Patrons, if he+be diſtur- 
bed, may have his Quare Impedit, &c. | 
By the Union of two Churches, the Pariſhes 
are not thereby united, as I have already obſer- 
ved, but remain diſtinct: Yet by 4 & 5 V. & M. 
the Pariſhioners of the Church united, are made 
Contributary to the Repairs of 'the Church to 
whom the Union is made, in caſe of the Falling 
down of the other, Cc. : 


41. Of Uſurpation into Benefices. 


By Uſurpation, the Fee of an Advowſon may 
be gained: And Uſurpation is, when one that 
hath no Right preſenteth to a Church, and his 
Clerk is admitted and inſtituted into it, and hath 
peaceable Poſſeſſion ſix Months after Inſtitution, 
before a Quare Impedit is brought. It muſt 
commence upon a Preſentation, not a Colla- 
tion: And there can be no Uſurpation by pre- 
ſenting to a Donative. 1 Inf. 277,344. 6 Rep. 29. 


By 
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. By a Collation, the Church is not full; but 
the right Patron may bring his Writ at any Time 
to remove the Perſon collated, &c. A Preſentation 
which is void in Law (as in the Caſe of Simony) 
or to a Church that is full, &. makes no Uſyr. 
ation againſt the rightful Patron. 1 Inf. 120. 
he King, tho' he may uſurp upon others, and 
gain the Inheritance of the Advowſon thereby, 
yet no one can uſurp upon Him, ſo as to 
gain the Inheritance of his Advowſon, G.. 
6 Rep. 30. | 1 Fe | 
8 c. 18. no Uſurpation upon any A. 
voidance ſhall diſplace the Eſtate or Intereſt of 
any Perſon entitled to an Advowſon, or hinder 
him to Preſent upon the next Avoidance, orto 
* a Quare Impedit to gain the Poſſeſ. 
jon. | 


A Preſentation to a Benefice, (5. 


CCC CC es — 


Everendo in Cbriſto Patri & Domino age 
Permiſſione Divina Epiſcopo, &c.ejuſve in abſtntia 
Vicario ſuo in Spiritualibus generali, aut alicuicunque 
in hac parte ſufficientem Authoritatem habenti. Præ- 
nobilis A. B. Baro de, &c. vers © indubitatm Pa- 
tronus Rectoriæ Eccleſiæ Parochials de, &c. Salutem 
in Domino ſempiternam, ad Eccleſiam Parochialem de, 
&c. predict. veſtræ Dioceſis modo per mortem natura. 
lem C. D. ultimi Incumbents ibidem vacantem, & ad 
meam Præſentationem pleno jure ſpettaptem ; Dileftum 
mihi in Chriſto E. F. ſacræ Theologiæ profeſſorem Pa- 
ternitati veftræ Præſento, humiliter ſupplicans ut pre- 
fatum E. F. ad dictam Eccleſiam admittere, ipſumq; in 
Rectoriam ejuſdem Eccleſia Inſtitui & Tnduci facere, 
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cum ſus juribus & pertinentii uni verſis cateraq; omnia 
Gagel. peragere & adimplere in bac parte, que ad 
veſtrum munus Epiſcopale pertinere, videbunturſ dignes 


mini cum fa vore. In cujus rei Teſtimonium, &c. 


preſentation may be made as well by the 
Word of the Patron only, (unleſs it be by a Cor- 
poration, for they muſt preſent under their com- 
mon Seal) as by Writing. 


Mt uy HE 5 ye 
CANON S 
or Vn 


Church of ENGLAND. 


Conſtitutions and Canons Eccleſiaſtical, 
Agreed upon by the Biſhops and Clergy aſſem- 
bled in Convocation in the Tear 1603. inthe 

firſt Year of the Reign of King James I. 
and Ratified and confirmed by him, for him, 
his Heirs and Succeſſors, purſuant to the 

_ © Stat. 25 Hen. 8. 


I. 


E Decree and Ordain, That the Arch- 

biſhop of Canterbury, and all Biſhops, 
Deans, Archdeacons, Parſons, Vicars, Cc ſhall 
keep and obſerve all Laws and Statutes made for 
reſtoring to the Crown the ancient Juriſdiction 
over the State Eccleſiaſtical ; and aboliſhing all 
Foreign Power repugnant to the ſame; and chat 
the King's Power and Supremacy within his 
Realms, and all his Dominions,is the higheſt * 
4 er 


der God. This they are likewiſe to Preach four 
Times a year. | 
„ . 

If any Perſon ſhall affirm that the Xing hath 
not the ſame Authority in Cauſes Eccleſiaſtical,as 
the Kings had amongſt the Fes, and Chriſtian 
Emperors, in the primitive Church ; or impugn 
his Regal Supremacy, he ſhall be Excommunica- 
ted Br fatto, 


* 


| * _ 
And whoever ſhall affirm that the Church. of 
England, by Law eſtabliſhed, is not a true and 
an Apoſtolical Church, teaching the Doctrine of 
the Apoſtles, ſhall be excommunicated. 


IV. 


If any Perſon ſhall affirm that the Form of 
Worſhip contained in the Book of Common Prayer 
is a corrupt or [unlawful Worſhip of God, &. 
he is to be excommunicated. OI 


FE 


Whoever ſhall affirm that any of the They: 
nine Articles of Religion, agreed upon by the Bi- 
ſhops and Clergy in the Year 1562. are in any 
Part ſuperſtitious or erroneous, or fuch as may 
not be Subſcrib'd to with a good Conſcience, 
ſhall be excommunicated: | 
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VI. 


And whoſoever ſhall affirm that the Rites and 
Ceremonies of the Church of England are wicked, 
antichriſtian or fuperftirious, or ſuch as Men 
who are zealoufly affected, may not with good If 
benen approve, &c. ſhall be excommuni- ther 
8 * n 


| . | the! 
VII. . cate 
Perſons affirming that the Government of the | 
Church of England by Biſhops, &c. under his Ma- M 
jeſty, is Ancichriſtian or Repugnant to the Word ſiaſt 
of God, ſhall be excommunicated. 5 
* 1 an 

ä | publ 


— any one 18 or och, that the Form 
of Conſecrating Biſhops, Prieſts, &c. contains any 

Thing den ue to God Word, or that they A 
who are made Biſhops, Prieſts, &c. are not law- Lird 


fully made, Cc. he ſhall be.excommunicated. 1 
| ic 
IX. Fn) 0 rece! 


_ Perſons that ſhall ſeparate from the Communics 
of Saints in the Church of England, and combine 
together, accounting, the Ceremonies of the 
8 prophane, Cc. ſhall be excommunica- on ſt 
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Whoſoever ſhall affirm that ſuch Miniſters as Feaf 
refuſe te Subſcribe to the Form of God's Worſhip the! 
: 1 
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in the Church 6f England, ma truly take unto | 
them the Name of another Church, c. ſhall 
be excommunicate. 15 . £ 
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If any Perſon maintain that there are o- 
ther Congregations, than ſuch as are allow'd by 
the Laws of the Land, which may challenge 
che Name of Churches, he ſhall be excommuni- 


cated. | 
| XIL 


wi SG 
Maintainers of Conſtitutions iti Cauſes, Eccle- 
ſiaſtical, made in Conventicles, ec. without the 
King's Authority, ſhall be excommunicated; 
and not Reſtored until they Repent, and make 
publick Revocation of their Errors. * 


XII. 


All Perſons are to celebrate and keep the 
Lords Day call'd N and Holidays, in hear- 
ing the Word of God read and taught, pu- 
blick Prayers, acknowledging their Offences, 
receiving the Communion, &c. 


XIV. 


The Common Prayer ſhall be ſaid Reverently up- 
on ſuch Days as are appointed to be kept Holy, 
and all Miniſters are to obſerve the Orders, 
Rites and Ceremonies preſcrib'd by the Book 
of Common Prayer, &. The Holidays appoint- 
ed by Stat. 5 & 6. E4, 6. are the Pays of the 
Feaſt of the, Circumciſion of our Saviour; of 
the Epiphany ; of tlie 9 of the * | 
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VI. 


And whoſoever ſhall affirm that the Rites an 
Ceremonies of the Church of England are wicked, 
antichriſtian or ſuperſtitious, or ſuch as Men 
who are zealouſly affected, may not with good 
ned approve, & c. ſhall be excommuni. 
5 09157" * R 


VI [. 


Perſons affirming that the Government of the 


Church of England by Biſhops, &c. under his Ma- 


jeſty, is Ancichriſtian or Repugnant to the Word 
of God, ſhall be excommunicated. 


VIII. 


If any one ſhall affirm or teach, that the Form 
of Conſecrating Biſhops, Priefs &c. contains any 
Thing repugnant to God's Word, or that they 
who are made Bifhops, Prieſts, &c. are not law- 
fully made, Cc. he ſhall be excommunicated. 


— 5. 
_ Perſons that ſhall ſeparate from the Communies 
of Saints in the Church of England, and combine 
together, accounting, the Ceremonies of the 
© a prophane, Cc. ſhall be excommunica- 
X. 


Whoſoever ſhall affirm that ſuch Miniſters as 
refuſe to Subſcribe to the Form of God's Worſhip 
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in the Church 6f England, may truly take unt 
them the Name of another Church, &c. ſhall 


be excommunicate. 


_ 


* . . 
* e 
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If any Perſon maintain that there are o- 
ther Congregations, than ſuch as are allow'd by 
the Laws of the Land, which may challenge 
che Name of Churches, he ſhall be excommuni- 


cated. 
XII, 


IM + 
Maintainers of Conſtitutions in Cauſes. Eccle- 
ſiaſtical, made in Conventicles, &. without the 
King's Authority, ſhall be excommunicated ; 
and not Reſtored until they Repent, and make 
publick Revocation of their Errors. 15 


All Perſons are to celebrate and keep the 
Lords Day call'd Sunday, and Holidays, in hear- 
ing the Word of God read and taught, pu- 
blick Prayers, acknowledging their Offences, 
receiving the Communion, &c. 


XIV. 


; The Common Prayer ſhall be ſaid Reverently up- 
[ on ſuch Days as are appointed to be kept Holy, 
and all Miniſters are to obſerve the Orders, 
Rites and Ceremonies preſcrib'd by the Book 
of Common Prayer, &. The Holidays appoint- 
ed by Stat. 5 & 6. Ed. 6. are the Days of the 
; Feaſt of the Circumciſion of our Saviour; of 
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Virgin Mary ; of St. Matthew the Apoſtle; of the 


Annunciation of the Bleſſed 1 et. 
poſtle 


Mark; of St. Philip and Jacob the s; of 
the Aſcenſion of our Lord Jeſus; the Nativity 
of St. John Baptiſt ; of St. Peter, St. Fames, St. Bar- 
tholomew, St. Matthew the Apoſtles; of St. Mi- 
ichacl the Archangel ; of St. Zuke the Evange- 
liſt; of St. Simon and Fude the Apoſtles; of A]. 
Saints ; of St Andrew, St. Thomas, Apoltles; 0 
the Nativity of our Lord; of St. Stephen the 
Martyr ; of St. Jobn the Evangeliſt; of the holy 
Innocents, Monday and Tueſday in Eafer Week, 
Monday and Tueſday in Whitſon Week. 


The Litany ſhall be ſaid or ſung as ſet down 
in the Book of Common Prayer, by Parſons, 
Vicars, Miniſters in Cathedral Churches, ec. 
upon all Wedneſdays and Fridays weekly. tho' they 
are not Holidays; and every Houſholder within 
half a Mile ſhall come or ſend one of his Hou- 
ſhold to join, with the Miniſter in Prayers. 


XVI. 


Colleges and Halls in the Univerſities are to read 
the Divine Service, and adminiſter the Holy 
Communion, in ſuch Manner as ſet down by 
the Book of Common Prayer. 


XVII. 


Maſters and Fellows of Colleges or Halls, and 


Students in the Univerſities, are to wear Surpli- 
ces during the Time of Divine Service. 


XVIII. 
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XVIII. 


All due Reverence is to be obſerved during 
the Time of Divine Service ; no Man ſhall wear 
his Hat in the Church; all Perſons are to kneel 
when the General Confeſſion, Litany, &c. are 
read; and ſtand up at ſaying the Belief, accord- 
ing to the Rules preſcrib d in the Common 
Prayer, and alſo bow at the Name of Jeſus, &. 
No Perſon ſhall be buſy at Church, otherwiſe 
than in attending the Service, ſaying the Lord's 
Prayer and Creed, and making Reſponſes, 8&c: 
Neither ſhall any diſturb the Service by walk- 
ing or talking, or depart the Church during 
the Time of Service, or Sermon, without ur- 
gent Cauſe. 


XIX. 


The Churchwardens, &c. are not to ſuffer any 
idle Perſons to abide either in the Churchyard, 
or Church-porch, during the Time of Divine 
Service, but ſhall cauſe them to come into 
Church, or to depart. 


XX. 


The Churchwardens of every Pariſh, ſhall, 
at the Charge of the Pariſh, and with the Ad- 
vice of the Miniſter, provide Bread and Vine for 
receiving the Communion. 


XXI. 


In every Pariſh Church, & c. the Hoh Commu- 
nion is to be — the Parſon, _— 
2 Co 


goo A General Introduction 


c. at leaſt Three times in the Near (whereof the 
Feaſt of Eaſter to be one) according to the Book 
of Common Prayer. The Miniſter is to Conſe- 
crate the Bread and Wine, and firſt receive the 
Sacrament himſelf. IE | 


VII. 


Every Lay man is bound to receive the Sacra. 
ment thrice every Year; and Miniſters are to 
ive Warning to their Pariſhioners publickly the 
6 before every Time of adminiſtring the 
Sacrament, for their better Preparation. 


XXIII. 


Maſters and Fellows of Colleges, and Halls and 
Students in the Univerſities, are to communi. 
care at leaſt four Times in the Year; and the 
Sacraments are to be adminiſtred in ſuch Col- 
leges and Halls the firſt or ſecond Sunday of 
every Month, &c. h 


XXIV. 


In all Cathedral and Collegiate Churches, the 
Holy Communion ſhall be adminiſtred upon 
principal Feaſt Days, ſometimes by the Biſhop, 
ſometimes by the Dean, and ſometimes by a 
Canon or Prebendary, the principal Miniſter 
uſing a decent Cope, &c. | 


XXV. 


In the Time of Divine Service and. Prayers 
in all Cathedral Churches, when there is no 
Communion, it ſhall be ſufficient to * Sur- 
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plices ; but all Deans, Maſters and Heads of Colleges, 
Canons, and Prebendarics, being Graduates, ſhall 
wear with their Surplices daily ſuch Hoods as are 
2grecable to their Degrees. 


XVI. 


s ? * 
No Miniſter ſhall admit to the Holy Com- 
munion, netorious Sinners, until they have Repent- 


ed; nor thoſe who malicionſly contend with their 
Neighbours, until they are reconciled. Nor 
Churchwardens, &. perjured in not Preſenting 
to the Ordinary PublickOffences, &c. according 
their Oaths. DRIES * 


XXVII. 


Miniſters are not to Celebrate the Commu- 
nion to any but to ſuch as kneel; nor to ſuch 
as refuſe to be preſent at publick Prayers; or De- 
pravers of the Common Prayer, Sacraments, & c. un- 
leſs they Repent, and ſolemnly promiſe to do fo 
no more. And Miniſters being required by the 
Ordinary are to ſignify the Cauſe of Repel- 
ling, &c. | | 


oy 


XXVII. 


The Churchwardens, &c. as well as the Mi- 
niſter, are to take Notice whether the Pariſhi- 
oners come ſo often to the Communion as they 
ought; and whether any Strangers come from 
other Pariſhes, who are to be forbid and ſent 
home to their own Pariſhes. 


Kk 3 XXIX. 
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No Parent ſhall be admitted as Godfather, for 
his own Child; nor ſhall any other be admit- 
ted Godfather or Godmother to any Child at 
any Chriſning, before he or ſhe hath receiv'd the 
Holy Communion. nt 
The Sign of the Croſs is to be uſed in Baptiſm, 
but it is no Part of the Subſtance of that Sacra- 
ment: For when the Miniſter, laying Water 
upon the Face of the Infant, hath pronounced 
theſe Words, I baptize Thee in the Name of the Fa- 
ther, and of the Son, and of the Holy Ghoſt, the In- 
fant is fully baptized. The Sign of the Croſs is 
only to put us in mind of our Saviour Jeſus 


Chriſt, and to ſhew that he died for us upon 
the Croſs, & c. a 2 ; 


XXXT. 


No Miniſters are to be Ordained but only upon 
the four Sundays immediately following the 
four Ember Weeks; and it is to be done in the 
Cathedral or Pariſh- Church where the Biſhop 
reſides, in the time of Divine Service, and in 
the Preſence of the Archdeacon, Dean, and 
two Prebendaries, or of four other grave Di- 
vines, being at leaſt Maſters of Arts. 


XXXII. 


And no Biſhop ſhall make any Perſon a Dea- 
gon and Miniſter both together upon one 1 1 
. * 3 of 


2 
it 


for there muſt be ſome Time of Trial of the 
Behaviour of a Deacon in his Office, before he 
is admitted to the Order of Prieſthood. 


XXXIII. 


No Perſon is to be admitted into Holy Orders, 
except he ſhall exhibit to the Biſhop a Preſen- 
tation of himſelf to ſome Living; or ſhall bring 
a Certificate that he is provided of ſome Church 
within the Dioceſs, &c. Or that he is a Fellow 
in one of the Univerſities; a Maſter of Arts of 
five Years ſtanding ; or unleſs he be ſhortly af- 


ter to be admitted either to ſome Benefice or 


Curateſhip by the Biſhop himſelf, And if the 
Biſhop ſhall admit any Perſon into the Miniſtry, 
without any of theſe Titles, (ſo call'd) then he 
ſhall maintain him till he preferrs him to ſome 
Eccleſiaſtical Living. And if ſuch Biſhop refu- 
ſes ſo todo, he ſhall be ſuſpended from giving 
Orders for one Year. 


XXXIV. 


No Biſhop ſhall admit any Perſon into Orders 
which is not of his own Dioceſs, except he be 
of one of the Univerſities, or ſhall bring Let- 
ters Dimiſſory from the Biſhop of whoſe Dio- 
ceſs he is; and hath taken ſome Degree in ei- 
ther. of the Univerſities; or except he be able 
to render in Latin an Account of his Faith, ac- 
cording to the Articles of Religion; and alſo 
except he ſhall exhibit Letters Teſtimonial of 
his good Life and Converſation, under the Seal 
of ſome College, or two or three grave Mini- 


ſters, Cc. | 
| Kk4 XXXV. 


The Biſhop, before he admits any Perſon into 
Orders, ſhall Examine him in the Preſence of 


the Miniſters that aſſiſt him at the Impoſition 


of Hands. And if any Bifhop, &c. ſhall admit 
any to Orders, who is not qualified and exa- 
min'd, &. he ſhall be ſuſpended by the Arch- 
biſhop, &c. from making either Deacons or 
Prieſts for two Years. 


XXXVI. 


No Perſon fhall be receiv'd into the Miniſtry, 
nor ſuffer'd to Preach, &c. except he be Licen- 
ced by the Biſhop, or one of the Univerſities, 
and fubſcribe to the Articles, that the King is ſu- 
preme as well in Eccleſiaſtical Cauſes as Tem- 
poral, &c. That the Book of Common Prayer 
containeth in it nothing contrary to the Word 
of God, and that it may be lawfully uſed, Cr. 
And that he alloweth the XXXIX Articles of 


Religion. 
XXXVII. 


None licenced to Preach, read Lecture, &c. 
coming to reſide in any Dioceſs, ſhall be per- 
mitted there to Preach, unleſs he firſt conſent 
and ſubſcribe to the Articles aforementioned 
in the Preſence of the Biſhop. | 


XXX V IIT. 


If any Miniſter after he hath once ſubſcrib'd 
tÞ the ſaid Articles, ſhall mit to uſe the Form 


of 


f 


t 


Oc. _ 2 | 
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of Common Prayer, &c. he ſhall be Suſpended 
for a Month; and if he do not afterwards re- 
form himſelf, he ſhall be excommunicated, 


No Biſhop ſhall Infiture any to a Benefice 
who hath been ordain'd by any. other Biſhop 
except he firſt ſhew unto him his Letters 


of Orders, 8c. and ſhall appear upon Examina- 


tion worthy of the Miniſtry. 
> as; 


To avoid the deteſtable Sin of Simony, in buy- 
ing and ſelling of Spiritual Livings, Biſhops, &c. 
before Admiflion Inſtitution, &c. to any Spi- 
ritual Promotion, e*c. ſhall give the Perſon de- 
ſiring it an Oath, that he hath made no Simoni- 
acal Payment, Contract, or Promiſe, directly or 
indirectly to any Perſon or Perſons whatſoever, 
for or concerning the procuring and obtaining 
of his Eccleſiaſtical Preferment, &. 


XII. 


No Licence or Diſpenſation for keeping of more 
Benefices with Cure than one, ſhall. be granted 
to any but ſuch as ſhall be worthy for his Learn- 
ing, and beMaſter of Arts at leaſt, Sc. And he ſhall 
be bound to reſide in each of his Benefices ſome 
reaſonable Time in the Year, &c. and have un- 
der him a lawful Preacher in the Benefice where 


he doth not reſide + 
xIII. Every 
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XLII. 

Every Dean, Maſter, or Warden, Cc. of any 
Cathedral or Collegiate Church, ſhall be Reſident 
in his ſaid Cathedral or Collegiate Church, 
Four-ſcore and ten Days Conjun#im or Diviſim 
in every Year, unleſs it be for Cauſes, as are 
approv'd by the Biſhop, &c. and ſhall continue 


their Preaching and keeping good Hoſp iralicy, 


and alſo with the reſt of the Canons ot Pre- 
bendaries, take Care, that the Statutes and Con- 
Aicutions of their Church be obſerv'd, &c. 


XLII. 


The Dean, Maſter, Warden, or Cbief Governor, 
Prebends and Canons of every Cathedral and Col- 
legiate Church, ſhall not only Preach there in 
Perſon, bur alſo Preach in other Churches 
of the ſame Dioceſs where they are reſident, 
and eſpecially in thoſe Places whence they or 
their Church receive any yearly Rents or Pro- 
fits. And in Caſe of Sickneſs, &c. they are to 
ſubſtitute licenced Preachers to ſupply their 
Turns, Cc. | 


XIV. 


Prebendaries, Canons, &c. having one or more 
Benefices with Cure, (and not being Reſiden- 
tiaries in Cathedrals, &c.) ſhall not abſent them- 
felves from their Benefices above the Space of 
one Month in the Year, unleſs it be for urgent 
Cauſe allow'd by the Biſhop. And thoſe that 
are Reſidentaries, ſhall, after their Reſidency, 
preſently repair to their Benefices. 


XLY. 
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Every Beneficed Preacher, Reſident on his Be- 
nefice, (having no lawful Impediment) ſhall in 
his own Cure, or ſome neighbouring Church, 
preach One Sermon every Sunday of the Year. 


XLVI. 


Every Benefſed Man, not allow'd to be a 
Preacher, ſnall procure Sermons 10 be preacbed in 
his Cure once in every Month, by licenced Prea- 
chers ; and every Sunday whereon' there ſhall 
not be a Sermon, he or his Curate ſhall read 
ſome one of the Homilies: | 


XLVII. 


— 


Every Bene fd Max licenced not to Reſide up- 
on his Benefice, ſhall cauſe his Cure to be pre- 


form'd by a Curaze that is a licenced Preacher, 


if the Worth of the Benefice will bear it. 
.. 7 24 


Curates are to be examin'd and admitted by 
the Biſhop of the Dioceſs, &. and Teſtimoni- 
als are to be produc'd of their Honeſty, Ability, 
and Conformity to the Eccleſiaſtical Laws, on 
their Removal from one Dioceſs to another, 
and none ſnall ſerve more than one Church or 
Chapel upon one Day, * that Chapel 
belong to the Pariſh- Church, &c. E 


» 
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XLIX. 


No Perſon not examin d and approv'd' by the 
Biſhop, or not Licenced to Preach, ſhall Expound 
the Scripture, &c. but ſhall only ſtudy to read 


plainly the Homilies. 
L 


None is to be ſuffered to Preach in any 
Church, &. but. ſuch as appear to be autborix d, 
by ſnewing their Licence to Preach, &c. 

3 

The Deans, &c. of Cathedrals, ſhall ſuffer no 
Strangers to Preach, in their Churches, except 


they be allow'd by the Archdeacon, or Biſhop, 
or by either of the Univerſities. And if any 


Perſon ſhall Preach Doctrine contrary to the 


Word of God, or the Articles of Religion, &c. 


the Dean, &c. are to give Notice of it to the 
Biſhop, Cc. 3; 


LIT. 
Churchwardens, &c. are to note in a Book 


the Names of all ſtrange Clergymen that Preach in 
their Pariſh: And every Preacher is to ſubſcribe 


his Name, the Day when he Preached, and the 


Name of the Biſhop of whom he had Licence 
to Preach. pes Ms | 
EL: 


I any Preacher ſhall in the Pulpit particular- 
ly of purpoſe, impugn any Doctrine delivered by 
* 


8 
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any other Preacher in the ſame Church, &c. 
before he has acquainted the Biſhop with it, and 
received his Orders, the Churchwardens ſhall 
ſignify the ſame to the Biſhop, and nor ſuffer 
the ſaid Preacher any more to Poſſeſs the Place 
he hath once abuſed, except he faithfully pro- 
miſe to forbear all ſuch Matter of Contention 
in the Church, until the Biſhop hath taken fur. 
ther Order therein, &c. 


LTV. 


If any Perſon Licenced to preach, refuſes to 
conform himſelf to the Laws Eccleſiaſtical, after 


Admonition, the Licence of every ſuch Preachec 
ſhall be void. | 


LV. 


Before all Sermons, &c. Preachers are to move 
the People to join in a ſhort Prayer, after this 
Manner : Ye ſhall pray for Chriſt's Holy Ca- 
cholick Church, and for the whole Congrega- 
tion of Chriſtian People, &c. and eſpecially for 
the Churches of England, &c. and I require 
you moſt eſpecially to pray for the King's 
moſt Excellent Majeſty, Cc. Ye ſhall alſo pray 
for the Queen, Cc. Ye ſhall alſo pray for the 
Miniſters of God's Word, Cc. For the King's 
moſt Honourable Privy Council, Nobility, Ma- 

iſtrates, ec. For the whole Commons of this 
ealm, Cc. For all thoſe departed out of this 


Life, &c. and conclude with the Lord's 
Prayer. | 


LVL. 


= 
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Preachers, Lecturers, &c. who have Curates un- 
der them to read the Divine Service, and they 
themſelves chiefly attend to Preaching, ſhall 
twice at leaſt every Year read the Divine Ser- 
vice upon two ſeveral Sundays publickly, both 
in the Forenoon and Afternoon, in the Churches 
which they poſſeſs; and as often in every Year 
adminiſter the Sacraments, &c. on Pain of Su- 
ſpenſion, &c. 


LVIL 


The Szcraments adminiſtred by a Miniſter 
that is no Preacher, are equally effectual as if 
adminiſtred by one that is a Preacher ; and if 
any Perſons ſhall refuſe to receive them at their 
Hands, and in that Reſpe& leave their Pariſh- 
Churches, &. they ſhall be puniſhed by Eccle- 
ſiaſtical Cenſures and Excommunication, and 
the Perſons receiving them to the Communion, 
ſhall be ſuſpended, &c. | | 


LVIII. 


Every Miniſter ſaying the publick Prayers, 


or Miniſtring the Sacraments, ſhall wear a de- 
cent Surplice with Sleeves, to be provided at the 
Charge of the Pariſh. And Graduates of Uni- 
verſities ſhall wear their Hoods, Cc. 


"L4X. 


Every Parſon, Vicar or Curate, upon every 


Sunday before Evening Prayer, ſhall inſtru the 
. - Youth 


— 
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Youth: and ignorant Perſons of his Pariſh; in 
the Ten Commandments, the Articles of Belief, 
and the Lord's Prayer; and teach them the Ca- 
zechiſm ſet forth in the Book of Common Pray- 

er. And all Fathers, Mothers, Maſters, Cc. are 
to cauſe their Children, Servants and Appren- 
tices which have not learned the Catechiſm, 
to come to the Church at the Time appoint- 


ed, and be ordered by the Miniſter, Cc. 
IX 


Biſhops are to 23 Children in their Viſitati- 
ons once in three Years, by laying their Hands 
upon them, and Bleſſing them, &c. after they 
are baptized and inſtructed in the Catechiſm of 
Chriſtian Religion. . F 


LXI. 


And every Miniſter that hath Cure and Charge 
of Souls, is to take Care that none be, preſented 
to the Biſhop for Confirmation, but ſuch as can 
render an Account of their Faith; and likewiſe 
to procure as many as he can to be brought 
and confirmed. 7 


LXII. 


No Miniſter ſhall celebrate Aarrimony be- 
tween any Perſons without a Faculty or Licence, 
except the Bans of Matrimony have been firſt 

ubliſh'd three ſeveral Times, according to the 

ook of Common-Prayer, upon Pain of Suſpen- Ll 
ſion per triennium ipſo facto. Nor ſhall any Mini- (| | 
ſter upon the like Pain, join any Perſons fo — Fg 

cenced [Vi 
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doenced in Marriage at any unſeaſonable Times, 


but only between the Hours of Eight and 
Twelve in the Forenoon; nor in any private 
Place, but in the Church or Chapel where one 
of them dwelleth, &c. 00 


LXIII. 


Miniſters celebrating Marriage contrary to 
theſe Conſtitutions, under colour of any Liber- 
ty or Privilege appertaining to their Churches, 
= ſhall be Suſpended by the Ordinary of the 


Dioceſs. 
| | LXTV. 


Erery Parſon, Vicar and Curate ſhall Declare 
to the People every Sunday, at the Time ap- 


pointed in the Communion-Book, whether 
there be any Holidays or Faſting Days to be ob- 
ſerved the Week following. 


This Canon orders Deuunciation of Perſons 
Excommunicate, for refuſing to frequent Divine 


Service, Contumacy, &c. which is to be done 


every ſix Months by Miniſters in Time of Di- 
vine Service, upon ſome. Sunday, that others 


may refrain their Society, and a Writ De Ex- 


communicato Capienda be procur'd to bring them 
to due Obedience, &c. 

8 I-. 

. Miniſters are to endeavour to Reclaim .Popiſh 
Recuſants from their Errors; but they ought to 


be 
I 


1 — Canon Law. | 3 13 
be Preachers to be h for bend to have 
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Wben any Parfotl3 is angerouly Pry in in thy 
Pariſh, the Miniſter or Curate'is eo viſt him 
in his Sickneſs, according to the Ordet of the 
Book of Communion ; and when any is ; paſlifig 
out of this Life à Belt ſhall be tolled, and the 
Minifter i is to do his a 1 5 


Vi. bs 


No Miniſter hat he or eee to cheibes 
any Child, or to Bury any Corps, (except the Par- 


185 


ty deceas d were .denounced excommunicated) 


on Pain of Suſpenſion from the furan 12 
thres Months. 


12 
#% 
* 


x. * Th | 


If any Miniſter ſhalt Af FRAN to Bop: 
tixe a ſick Infant, and through his Default ic 
dies unbaptiz'd, ſuch Miniſter Jhall be Suſpend- 
ed, &c. But where there is a — chis will 
not extend to the. Parſon himſelf. | 


LXX, 

In every Pariſh Books are to be provided, 
wherein ſhall be written the Day an 

evety Chriſtening, Wedding, and Burial; which Book 
is to be kept by ithe C urchwardens in a Cof- 
fer with three Locks and Keys, one whereof 
to remain with the as 2h and the other' 5 

wit 


Year of 


8 2 Eta Br. 
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wich the Churchwardens Here, And every 
Sunday immediately after Morning or Even. 
ing Prayer, the Miniſter and Churchwardens 
are to take the ſaid Book out of the Cof. 
fer, and the Miniſter is to Record in the 
ſaid Book, the Names of all Perſons Chriſten'd 


and the Names of their Parents, the Names of 


all Perſons Married and Buried in that Patiſh in 
the Week before, and the Day and Year, &. 
The Miniſter, &<c. are to fubſcribe every Page 
of the Book, as it is fill'd; and once a Year 


tranſmit an Account of it to the Biſhop, to be 


preſerv'd in his Regiſtry, &c. 
E LXXI. : 
No Miniſter ſhall Preach or adminiſter the 
Holy Communion in any private Houſe except 
jt be in the Times of Neceſſity, as in Caſes of 
Sickneſs, &c. upon Pain of Suſpenſion for he 
ficſt Offence, and Excommunication for the ſe- 
.cond. . But Houſes. wich Chapels allow'd by he 
Eccleſiaſtical Laws, are not reputed private 
Houſes, with reſpect to Preaching, c. in the 
ſaid. Chapels; tho' the Maſters of the ſaid Hou- 
tes, ec. are to receive the Sacrament at their 
own Pariſh Churches at leaſt once a Lear. 


LXXII. 


No Miniſter ſhall appoint or keep any ſolemn 

_ Faſts, other than ſuch as are appointed by pu- 
blick Authority, without the Licence and Di- 
tection of the Biſhop, on Pain of Suſpenſion, 
&c. Nor appoint Meetings for Prophecies, or 
pretend by Faſting and Prayer to caſt out De- 
vils, on Pain of being Depos'd from the Miniſtry. 
2 . 


2 - 
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No Priefts, Miniſters, 8c. are to meet in any 
private Houſe to conſult upon any Matter tend- 
ing to the impeaching or depraving the Do- 
ctrine of the Church of England, on Pain of Ex- 
communication. 2 


LXXIV. 
Archbiſhops and Biſhops are to uſe the aceuſtom- 
ed Apparel ef their Degrees; and Deans, Arch- 


deacons, Maſters of Colleges, Prebendaries, 


Doctors in Divinity, Law, &c. Maſters of Art, 
and Batchelors of Law, Cc. having Eccleſia- 


ſtical Livings, are to wear Gowns wich ſtanding 


Collars, and Sleeves ſtraight at the Hands, wit 


Hoods and ſquare Caps, &. to make them 


known to the People, and gain them Reverence. 
They are to wear in their — Cloaks with 
Sleeves, &c. And no Eccleſiaſtical Perſons ſhall 


go in Publick in their Doublet and Hoſe; wear 


any Apparel pink'd, light colour'd Stockins, or 


any wrought Night- Cap, only plain Nighe-Caps 
of black Silk, &c. Me 


LXXV. 


No Eccleſiaſtical Perſons ſhall reſort to any Ta. 
vern or Alehouſe; ſpend their Time idly at Cards, 
Tables, Cc. or give themſelves up to any ſervile 
Labour; or to Drinking other than for their 
honeſt Neceſſities; on Pain of ſevere Eccleſia- 


ſtical Cenſures. 


LI 2 —_ 
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No Man being admitted a Deacon or Mini. 
ſter, ſhall volunarily Relinquiſh the ſame, nor af. 
terwards live as a Layman, upon Pain of Ex. 
communication. | | 


LXXVIL 

No Man ſhall teach in a publick School,or pri- 
vate Houſe, but ſuch as is allow'd and exa- 
min'd by the Biſhop, &c. and of ſober Life, GC. 
| r 


If ary Curate of a Pariſh deſire to teach Children, 
he is to be Licenc'd before any other; unleſs it 
be in a Pariſh where there is a publick School 


| already founded. 9 "x 
| 1 


All Schoolmaſters are to teach the Catechiſm in 
Engliſh or Latin; and bring their Scholars to 
Church, &c. and afterwards examine them how 
they have benefited by Sermons. c. 


| | LXXX. 


| Churchwardens, c. of every Church are to 
i provide the Bock of Common Prayer, and a large 
| Eibe, at the Charge of the Pariſh, 


LI. 


ES ILXXXI 


i- 
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A Font of Stone for Baptiſin is to be erected in 


every Church and Chapel, at which the Mini- 


ſter ſhall Baptize publickly. 
5 OI eee 


Communion Tables are to be kept in Repair, and 
covered in Time of Divine Service with a Car- 


pet, and a fair Linen Cloth at the Time of ad- 


miniſtring the Sacraments. And the Ten Com- 
mandments are to be ſet up at the Eaſt End 
of every Church and Chapel, and other choſen 
Sentences of Scripture upon. the Walls. And 
likewiſe a convenient Seat is to be made for the 
Miniſter. _ n 1 


LXXXIII. 


Churchwardens, &c. at the common Charge, 
are to provide a decent Pulpit, to be ſet in a 
convenient Place for Preaching, &. 


LXXXEV. 


They are alſo to provide a ſtrong Cheft with a 
Hole in the upper Part thereof, having three 
Keys; of which one ſhall be kept in the Cuſto- 
dy of the Parſon, and the other two by the 
Churchwardens ſeverally: Which Cheſt they 
are to fix in a proper Place, to the Intenc 
the Pariſhioners may put into it their Alms for 
the Poor. The Parſon from Time ro Time is 
to exhort his Neighbours to give as they can 
LINN 1 ſpare 
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ſpare to the ſaid Cheſt, eſpecially when Men 
make their Wills, &c. And the Alms ſhall be quar- 
terly diſtributed to the Poor, in the Preſence of 
moſt of the Pariſh, or ſix of the chief of them. 


3 LXXXV.. 1358 
The Churchwardens are to take Care that 
Churches be well and ſufficiently Repaired, the 
Windows well glazed, and the Floors well -pa. 
ved; and that the ſame be kept clean; and 
Peace be kept in the Congregation, cc. 


19 LXXXVI. 


Every Dean, Archdeacon, &c. who have Autho. 
rity to hold Viſitations, are once in three Years, 
to Survey the Repairs of Churches, and certify 
Defects to the Commiſſioners for Eccleſiaſtical 
Cauſes; upon which they are to compel the 
Perſons concerned to obey Degrees of Ordi- 


LXXXVII. 


Archbiſhops and Biſhops, &. in their Dioceſ- 
ſes, are to cauſe Terriers to be made of all Glebe 
Lands, Houſes, Tithes, Cc. belonging to every 
Parſonage, Cc. by the View of honeſt Men; 
- pong are to be laid up in the Biſhop's Regi- 

ry. 


LXXXVIIL. 


_ The Churchwardens, Or. are not to ſuffer a- 


to the Canon Law. 519 
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fane Uſage to be in the Eflurch, c. No 
the Bells to be rung ſuperſtitiouſſy, nor at any 
Time, without good Cauſe allow'd by the Mi- 
niſter, and by themſelves. | 
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 Churchwardens in every Pariſh are to be Cha- 
ſen by the joint Conſent of the Miniſter and Pa- 
riſhioners ; but if they cannot agtee, then tlia 
Miniſter ſhall chooſe one, and the Pariſhioners 
another. They are to yield juſt Accounts at 
the End of the Year, or within a Month after; 
and deliver up what remains in their Hands, 
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Sideſmen, or Aſſiſtants, are alſo to be choſen 
by the Miniſter and Pariſhioners ; who are to 
ſee that all the Pariſhioners duly reſort to the ir 
Charch, &. and there continue during the 


whate Time of Divine Service, c. And the 


Cho;ce, of Churchwardens and Sideſmen is to be 
yearly made in Eaſter Week. S-0383CL 10 


XCI. 


p Par iſh-Clerks are to be choſen by Parſons, Vi- 


cars, Oc, they are to be twenty Years of Age, 


at leaſt, and known to be of honeſt Converſation, 


ſufficient for their Reading, Singing, &. and 
they are to receive the ancient Wages either at 
the Hands of the Churchwardens, or by their 


own Collection according to Cuſtom, 


114 $2442. 94 


372 i 


* p 
| . F „ + $24 . » a 4 
, « SK iS /& '9, 4 4 $ *ACL'S 
q 5. 8+ > aa Y $4 OO „ 4 4 ++ „ 
P 
] I. | Introdu@io 
4 2 , a : =” gm — 
. LF 4 . , £4 * A > . . 1 > 
* * * z ” hl AP 1 2 
s, 2 04h 
THE 18 , «hi „ 
*S Þ - 


. 


1913 00:'s ROI 5802 E 
Chancellors, Commiſſaries, Officials, &c. on Per- 


ſons appearing before them for the Probate of 


Wills, or Adminiſtration of Goods, are to charge 
them upon Oath, whether they know that the 
Party deceas'd; had at the Time of his or her 
Death, any Goods or Debts in any other Dio- 
ceſs amountiog:to the Value of 51. And if they 
affirm that he had, they ſhall be diſmiſs'd, and 
the Cauſe ſent to the Prerogative Court of the 
Archbiſhop, where the Will is to be proved, Cc. 
Probates otherwiſe taken ſhall be void, and the 
Official Suſpended, &. | 


Ic 


No Judge of the Archbiſhop's Prerogative 
Court, ſhall cauſe to be Cited any Perſon for 
the Probate of Wills, &. unleſs he have Know- 
ledge that the Party deceasd was at the Time 
of his Death poſſeſsd of Goods and Chattels 
in ſome other Dioceſs, amounting to the Va- 
lue of 5 J. And whoſoever hath not Goods in 
divers Dioceſſes to that Value, ſhall be account- 
ed to have. bona Notabilia. But by Cuſtom, bong 
Notabilia may be rated at a greater Sym. Cita- 


tions otherwiſe to be void,. and the Party ſhall 


have Coffs, c. | 

39 * - tits 
The Dean q the Arches, Official of the Arch- 

biſhop'sConſiſtory Court, &c. are not to cite any 


Perſon to appear before them, that qwelleth 
| "ap 


V 
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not within the particular Dioceſs, or Peculiar of 
the ſaid Archbiſhop, without the Licence of 
the Dioceſian, on Pain of Suſpenſion, Cc. 


XCQVY. 


Biſhops. are allow'd 28 Days to enquire into 
the Sufficiency of Miniſters, &c. and no Double 
2uarrel ſhall be granted out of the Archbiſhops 
Courts at the Suit of any * Miniſter, except he 
take Oath that the 28 Days are expired, and that 
the 'Biſhop refuſed Inſtitution; or except he 
enter into Bond to prove the ſame to be true. 
And the Biſhop ſhall not within the ſaid 28 
Days Inſtitute any other to the Prejudice of the 
Party preſented, Sub pena nullitatu. — 


xcvi 


No Inhibition ſhall be granted out of any of 
the Archbiſhop's Courts, unleſs ic be ſubſcrib'd 
by an Advocate practiſing in the Court: 
The like is to be obſerv'd in the Courts of Bi- 
ſhops; and if in the Court or Conſiſtory of a- 
ny Biſhop there is no Advocate, the Subſcrip- 
tion is to be made by à Proctor. 


? XCVIL 


Before the going out of any Inbibition, the 
Appeal, or an atreſted Copy of it, is co be exhi- 
bited to the Judge or his lawful Surrogate, 
whereby he may be fully inform'd of the Cauſe 
of Grievance: And every Appellant or his 
Proctor ſhall, before the Obtaining of ſuch In- 
hibjcion, ſhew to the Judge, a true Copy of his 

| Om» 
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Complaint, and from which be appesleh; or 
make Oath, that he could not obtain.it from the 
Regiſter in the Country, &. Judges, Proftrs 
c. doing contrary, are to be ſuſpended. * 


XC VIIL 


No Inhibition ſhall be granted to factious Ap: 
pellants, Contemners of Ceremonies, not obſer. 
ving the Rites of the Church of England, &c. 
unleſs the Judge hath ſeen the original Appeal, 
and the Party Appelkane faichfully promiſe that 
he will keep and obſerve all the Rights and Ce- 
remonies of the Church, and ſubſcribe the Ar- 
ticles, . . 82178 | 


IX. 


No Perſons ſhall Marry within the Degrees pro- 


hibiced by the Laws of God, and expreſſed in 
a Table ſet forth by Authority Ars 1563. 
Marriages made within the Degrees are. ince- 
ſtuous and unlawful; and the Parties married 
ſhall be ſeparated. The Table is to be ſer up 
in every Pariſh-Chucch. „ 


C. 


None ſhall Marry, or contract Matrimony, un- 
der the Age of 21 Years, without the Conſent 
of their Parents or Guardians. e 


Cl. 


No Faculty or Licence ſhall be granted E 
Marriage, without thrice Publication of the Bans 
1 | accord- 
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according to tbe Book of Common Prayer, by 
any Perſons claiming Privilege in Right of their 
Churches, &. but the ſame ſhall be granted 
by ſuch only as have. Epiſcopal, Ky, Cc. 
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The . Security taken on granting of Licences, 
ſhall contain, that there is. no Impediment of 
Precontract, Conſanguinity, Cc. that there is 
not any Controverſy op Suit depending in any 
Eccleſiaſtical Court, touching any Contract of 
Marriage of either of the Parties with any o- 

ther. That they have obtain d Conſent of Pa- 
rents, 15 and that the Marriage ſhall be gele- 
brated publickly in the Pariſh-Church where 
one of them dwelleth, &c. 


CIII. 


Oath ĩs to be likewiſe. taken by one of the Par- 
ties to the like Effect, as to their being no Im- 
pediment, Cc. and two Witneſſes are to Teſtiſy 
the Conſent of the Parents, G“ n. „„ 


If. both the Parties which are to Marry be in 
Widowhood, and they ſeek a Licence for celebra- 
ting Matrimony. without Publication of Bans, 
the aforeſaid Clauſe requiring the Parents Con- 
ſent is to be omitted; but the Pariſhes where 
they both dwell, and the Pariſh where they are 
to be married ſhall be expreſſed in the Licence. 
Licences granted otherwiſe ſhall be void, and 


Officers ſhall be Suſpended for ſix Months, Cc. 
CY. 
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All Proceedings to Divorce and Nullities of 
Matrimony are to be managed with great Cir- 
cumſpection, and A dvice, ſo that the Truth 
may be effectually diſcovered; and Credit is 
not to be given to the ſole Confeſſion of the 
Parties themſelves, tho” upon Oath, GG. 
No Sentence for Divorte Thall be given but in 
open Court, -and' in the Seat of Juſtice. with 
the Knowledge and Conſent of the Archbiſhop, 
or Biſhop, G Ae EE... 
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CVIL. 


In all Sentences for Divorce and Separation, 
there ſhall be a Reſtraibt inſerted, that the Par- 
ties ſeparated ſhall live Chaſtly, and not con- 
tract Matrimony during each other's Life, &c. 
for which a Bond of Security is to be given. 


CvIII. 


If any judge giving Sentence of Divorce 
ſhall not obſerve theſe Bijunctions, he ſhall be 


Suſpended for a Near, and the Sentence of Se- 


par ation ſhall be void. PO 
Cix . 

Adultery, WWhoredom, Inceſt, Drunkenneſs, Suu ear- 

ing, &c are to be Preſemed by Churchwardens, 


Cc. 


322080 
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&c. and the Offenders not to be admitted to 


the Holy Communion till they are Reform'd. 


Defenders of Popiſh and erroneous Doctrine, 


Hinderers of the Word of God to be read, 
Schiſmaticks, &c. Churchwardens are alſo to Pre- 


ſent to the Biſhop, in order to their Puniſnu- 


ment according to the Eccleſiaſtical Laws. 
Diſturbers of Divine Service in wal king, talk. 


ing, untimely ringing of Bells, &. are alſo to 
be Preſented. 1 | 


CXII. 
| Perſons of che Age of ſixteen Years. nor Re- 
ceiving the Communion at Eaſter, are likewiſe to be 
Preſented, and their Names exhibited: to the 
Ce 
CxXIII. 
Parſons, Vicars, Curates, &c. may join with 
Churchwardens in Preſentments of Offences ; and 


if the Churchwardens will not Preſent; then 
ſuch Perſons, &c. may themſelves Preſent to 


the Biſhop, all Crimes committed in their Pa- 


riſhes, Cc. 
cv. 


Biſhop or his Chancellor by Churchwardens, 
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— 4 Parſon, Vicar; Curate, &c. ſhall inform 
himſelf of Popiſh Recafants that inhabic in their 
Pariſhes, Ge. and Preſent them; and the Biſhops 
dre to Preſent their Names to the Archbiſhop, 
and the Archbiſhop to the King. 


Judges are exhorted wat to admit in their 
Courts any Complaint, Suit, &c. againſt Church- 


CXVI, 
No Churchwardens, ec. ſhall be obliged to 


exhibit cheir Preſentments to any having Eccle- 
fiaſtical Juriſdiction, above twice in every Near, 


except it be at the Biſhop's Viſitation. Provi- 


ded that as Occaſion ſhall require, it ſhall be 
lawful for every Miniſter, Churchwardens, &c. 
to Preſent Offenders as often as they think fic; 
and Eccleſiaſtical Judges are to move them to 
Preſent Offences, &*c, 


Churchwardens ſhall not be called npon for not pre- 
ſenting oftner than twice a Lear; nor ſhall they 
after Preſentment be troubled for the ſame, un- 
leſs it be upon Proof of Omiſſions to Preſent 
publick Crimes, Cc. in which Caſe the Ordi- 
nay may proceed againſt them as in Cauſes of 
wi 


cxvIII 


Perjury. 
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The old Churchwardens are to make their 
Preſentments before the new ones are ſworn, and 
ſhall not be ſuffered to paſs over their Pre- 
ſentments to ſuch new ones, who are ſuppoſed 


ignorant of the Crimes, Ce. 
; 4 nun de a | i p iP 42 4 
01 46 295 - ORR 7 | 


This Canon requires Articles to be Exhibited to 
Churchwardens, 8&c. by every Chancellor, Offidi- 
al, &c. to ground their Preſentments upon; and 
alſo an Oath to be given them duly to Preſent, 
Ce. fo. that they may have ſuſſicient Time to 
frame their Preſentments. 5 


CXX, 


No Biſhop, Chancellor, &. ſhall ſuffer any 
Proceſſes of Buorum Nomina to be ſent out of his 
Court, except the Names of all ſuch as are there - 
by to be cited, ſhall be expreſly entred by the Re- 
giſter, and the Proceſſes be firſt ſubſcrib'd by 
the Judge and have his Seal. | 


I. 


Leſt for one and the ſame Fault, any one 
ſhould be challenged and moleſted in ſeveral Ec- 
clefiaftical Courts, every Archdeacon, &c, wich- 
in one Month after his Viſication; ſhall Certify 
to the Biſhop, or his Chancellor, the Names 
and Crimes of ſuch as are Preſented, to the End 
the Chancellor ſhall forbear to — any 
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Perſon for any Crime or Cauſe ſo Preſented to 
the Archdeacon. And the Chancellor after any 
the Biſhop's Viſitation, is to do the like to the 
Archdeacon, for the like Intent, Mie 


cxxIl. 


No Sentence of Depri vation, or Depoſition from 
the Miniſtry, ſhall be pronounced againſt any 
Parſon, for any Offence, &c. but by the Biſtop, 
with the Aſſiſtance of his Chancellor, the Dean 

and ſomè of the Prebendaries, (if the Court be 
kept near the Cathedral Church }.or the Arch- 
deacon and two other grave Miniſters, &c. But 
the Biſhop's Chancellor, Commiſſary, &c. may 
- Suſpend and Excommunicate any Clergyman for 
Contumacy, &c. | 


cxxIII. 


No Chancellor, &c. ſhall ſpeed any judicial 
Act but in the open Court, and except he have 
the Regiſter of that Court, &c. to write and 
| ſpeed the ſame, 2 97012 


Cxxlv. 


No Eccleſiaſtical Court ſhall have more than 
one Seal, kept by the Judge, &c. 


CXXV. 


All Chancellors, Commiſſaries, Archdeacons, 
Officials, &. are to appoint convenient Places, 
for the keeping of Courts, by the Approbation of 
the Biſhop; and they are to keep and end 
their Courts in convenient Time, 


Ped 
origit 
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CXXVI. 


Peculiar and inferior Courts are to exhibit the 
original Copies of Wills proved by them into 
the Biſhop's Regiſtry ; on Pain of Suſpenſion of 
Officers, Cc. | 


CXXVII. 


None ſhall be: admitted a Chancellor, commiſ- 


ſary, or Official to any Aer except he be of 
2 


the Age of 26 Years at leaſt, and one that is 
learned in the Civil and Eccleſiaſtical Laws, 
and is at leaſt a Maſter of Arts or Batchelor of 
Law, and zealouſly bent to Religion ; and ex- 
cept he ſhall take the Oarh of Supremacy, and Sub- 
ſcribe the Articles of Religion ; and alſo Swear 
faithfully to execute his Office, Cc. 


* 


No Chancellor, &c. ſhall Subſtitute any one 
to keep Court for them, except he be a Maſter 
of Arts, Batchelor of Law, a- Graduate, &. 
who has Skill in the Civil and Eccleſiaſtical 
Law, and a Favourer of Religion, &c. on Pain 
of Suſpenſion for three Months, &. 


No Proctor ſhall retain Cauſes without the 
Appointment of the Parties, either before the 
Judge, and by A& in Court ; or unleſs he be 
by a true and ſufficient Proxy warranted and 
enabled in the Beginning of the Suir, undec 


Seal. | 
M CXXX, 
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No Proctor ſhall retain any Cauſe without the 
Counſel and Advice of an Advocate, under the 
Penalty of a Year's Suſpenſion from his Pra- 
_ Rice. | 85 358 


\ 
7 I 7 ” * 1 


No 2 ſhall admit any Libel, &c. without 
the Subſcription of an Advocate; Nor ſhall any 
Proctor conclude a Cauſe without the Know- 
ledge of the Advocate retained, 'ahd fee'd in 
the Cauſe, &c. | 3 


CxxXXII. 


Executors or Suitors for Adininiſttation are to 
repair to the Judge or his Surrogate, and take 
the Oath, Is Animam Domini fui, &c. perſonally, 
and not by a Proctor; but in Caſe of Sickneſs 
&c. a Commiſſion ſhall be awarded to ſome Ec- 
eleſiaſtical Perſon, reſiding near the Party to ad- 
miniſter the Oath,” Cc. taking 67. 8 d. n 


Proftors are to refrain from loud Speeches and 
Bawling, and behavethemſelves modeſtly ; and 
when the Judges or Advocates ſpeak, they ſhall 
be filent, upon Pain of Suſpenſion for two Terms; 
and if they offend a ſecond' Time, they ſhall be 
'difabled to Praiſe. ny 


CXXXV. 


nm 9-4 
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If any Regiſter receive any Certificate 
without the Knowledge and Conſent of the 
judge; or omit to cauſe any Perſon cited 
to appear upon any Court Day, to be cal- 
led; or put off and defec che Examination 
of Witneſſes at a Day aſſigned by the Judge; 
or ſhall ſee, down any Thing Decreed by th 
Judge falſe, or add or inſert any Falſhood; 
receive any Reward, or be of Counſel for ei- 
ny Ys &c. ſugh Regiſter ſhall be Suſpend- 
E 3 Co + 


| oh ; 
* 
CXXXV. 


Officers of Eccleſiaſtical. Caurts, Kc. ſhall not 
take any other or greater Fees than ſuch as 
were certified to the Biſhop of Canterbury, in 
the Lear 1597, on Pain of Suſpenſion for Six 
Months. And not above 10 5; Fee is to be paid 


for admitting of any Perſon into Orders. 


CXXXVI. 


Tables of Fees are to be ſet up in Courts and 
Regiſtries, &c. by Regiſters, on Pain of Suſ- 
penſion, &. And any Perſan may. take a Copy 


3 


Cxxx vl. 


Parſons, Vicars, Curartes, Cr. at the Biſhop's 
firſt Viſitation, ate to produce cheic Letters of Or- 
dination, ee, Diſpenſations, Cc. to be 

my „ 


allow - 
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allowed, and ſign'd by the Regiſter; paying 
the whole Fees, and afterwards half Fees. 


c ο. 


No Biſhop or Archdeacon, or their Vicars, 
Officials, Cc. ſhall have more Apparitors in 
their Juriſdictions, than have been àccuſtomed 
for the Space of Thirty Years paſt ; who are 
by themſelves faithfully to execute their Offices, 

c. 1 ö | ah 1 92 ' 


Perſons affirming that the Synod. of the 


Nation, aſſembled” by the King's Authority, 


is not the Church of England by Repreſenta- 

tion, ſhall be Excommunicated. © 
N ed cxl. | 

'  Symods conclude as well the Abſent as the Pre- 

ſent, and if any Perſon affirm or maintain the 

contrary, he ſhall be Excommunicated. 


+ Cala. 


If any Perſons ſhall" declare, that the pra. 


ceeding in maling of Canons and Conſtitutions 
in Cauſes Eccleſiaſtical, by the King's Autho- 
rity, ought to be contemned; and that this 
Synod was an Aſſembly of Conſpirators againſt 
Godly and Religious Profeſſors of the Goſpel, 
Cc. they are to be Excommunicated, and not 
Reſtored until they Repent, and revoke their 
Errors. This is the Subſtance of our Eugliſh 8 * 
Fc "a; | | 8 
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The Reader is deſired to add, under the Head 
Matrimeny &c: that Marriageis Diſſolv'd by the 
Death of either of the Parties, Divorce, &. And 
Divorce is to be tried by the Biſhop's Certificate, 
not by a Jury; If a Woman is divorc'd 4 Men- 
ſa & Thoro, ſhe may ſue for Alimony or Main. 
tenance out of the Husband's Eſtate, during 
the Separation, either in the Chancery or Spi- 
ritual Court ; and it will be allow'd, except it 

be in the Caſe of Elopement or Adultery. 
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Common Law. 


Maxims of the Common Law of Eg · 


land, &c. | 
Ctus Dei nemini facit Injuriam Page 2 
Actus Legis nulli facit Injuriam 4 
Actus non facit Reum, niſi Mens fit rea F 
Acts me invito factus, non eſt mens act us ibid. 
Actio perſonals Moritur cum Perſona, &c. . 
* nemo ſe debet niſi coram Deo 


9 
eEquitas eſt verborum Legis directio ſufficiens, cum 
una res ſolummodo cavetur verbs, ut omni alia in 


æquali genere iiſdem caveatur verbs ibid. 


eEquitas eſt Correctio Legi, &c. 10 
Hliquis non debet eſſe Fudex in propria Cauſa TT 
Ambiguum pactum contra venditorem interpretandum 
, 7 2 * ES p 1 2 
Apices juris non ſunt jura. Et nimia ſubtilitas repro- 
batur in Lege 5 K 


13 
A 
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A verbis Legis non eſt Recedendum Page 14 
Baſtardus nullins eſt Filins " IF 
Caveat Actor | e 17 
Cauſa & Origo eſt materia negotii 19 
Certum eſt quod Certum reddi poteſt 20 
Ceſſante Cauſa, kg Effect us NF | 
Conditio Beneficials que Statum conftruit benigne, 2 


cundum verborum intentionem eſt interpretanda 25 
Con feſſus in judicio pro judicata habetur, &c. 26 
Conjunctio Maris & Fæminæ eſt. de Fure Nature ib. 


Communis Error facit Tus 27 
Conſtructio Furs non facit Injuriam 28 
Conſuetudo more Utentium approbata, vim Legis obtines 
: 30 
Conſuetudo Manerii Loci eff Ohſervanda 31 
Conſuetudo vincit Communem Legem 52 
Con ſuetudo tollit Legem | ibid. 


Cuicunque aliquis quid concedit, concedere videtur & 
id fine quo res ipſa eſſe non poteſt 3 
Cuz licet quod Majas, non debet quod Minus eft non li- 


cere | 3 
Cujuſq; rei potiſſima pars principium eſt ibid. 
Dilationes in Lee fo t Odioſæ 36 
Diſpofitio de Intere 8 eſt inuti lis 37 
Dormit aliquando jus, moritur nunquan 38 
Dominium a Poſſeſſione cæpiſſe dicitur 39 
Eccleſia fungitur vice minor, meliorem facere poteſt 

Conditionem, deteriorem nequaquam ' 4T 
Electio ſemel facta, & placitum ieſtatum, non patitur 

regreſſum : | | 42 
Executio jurit non babet Injuriam | ibid. 
Exitus in maleſiciis ſpectatur, non voluntas 43 
Expreſſum facit ceſſare tacitum + 


tra Territorium jms dicenti, non paretur impune 46 
Excnſat aut txtenuat Delictum in Capitalibas, quod non 
operatur idem in Ci vilibas 47 
Ex teriera ada indicant interiora animi ſicrets 48 
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Fortior & Potentior eſt diſpoſitio Legie, quam Humini 


| Page 
Furioſus furore ſuo punitur . 25 
Generale nibil ponit, generale nibil certum implicat 5 x 


Generalia ſunt præ ponenda fingularibus 52 
Grammatica 120 a non vitiat Inſtrumentum 53 
Heres legitimus eſ quem Nuptiæ demonſtrant 54 
Ignorantia Furis non excuſat ibid. 
Iopnorantia Fat; excuſat 55 
Impotentia excuſat Legem. 56 
Incluſio unius eſt excluſio alterius 77 
Inter Arma ſilent Leges : | ibid. 
Tnjuria illata in Corpus non Poteſt remitti 58 


Infinitum in Fure reprobatur 2 1 
In omnibus quidem, maxime tamen in Fure equitas eſt ib. 
In omnibus fere Minori ætati ſuccuritur 60 
In omnibus Obligationibus in quibus Dies non ponitur, 
preſenti Die, &c. | 62 
Jura Naturalia ſunt Immutabilia 63 
FJudex bonus nihil ex arbitrio ſuo faciat, nec propoſito 
Domeſticæ vpluntatu, ſed juxta Leges, & Fura pro- 
nunciat 1 3 64 
Tus ſanguinis quod in legitimis ſucceſſionibus, &c. 65 
Lex neminem cogit ad impoſſibilia | 67 
Lex citius tolerare vult privatum damnum quam publi- 


cum, &C. | 68 
Lex ſemper dabit Remedium 69 
Leges Poſteriores priores contrarias abrogant 79 
Legi Conſtructio non facit Injuriam eee {| 


Licet Tenenti vetus opus reficere, non Nouum facere 72 
Locus pro ſolutionę Redditus aut Pecunie,&C. eft ſtricte 
' obſervands -. © 1 ibid. 
Lubricum Linguæ non facile in pænam eſt trabendum 74 
Mandata licita ſtrickam recipiunt interpręiationem, ſed 


llicita latam & extenſam _ T5 
Malitia mutat Legem © 5 76 
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Malitie vitium connexum eſt Perſonæ, Ec. Pag 78 

Mutata forma prope interimitur ſubſtantia rei 79 

Mutata Legis ratione mutatur & Lex 80 

Neceſſit as non habet Legem gr 

Nemo poteſt plus j Juris in alium rransferre quam ipſe . 
bet 


Nihil Magis eft Fuſtum quam quod neceſſarinms of 
Nihil agit in ſeipſum | 3 
Nihil in lege intolerabilius eſt quam eandem * * 

verſo Fure teneri 84 
Nibil mags conſentaneum ef equitati naturali, quam ut 

iiſd dem mods res diſſolvatur quibus conſtituitur ibid. 
Non refert an quis aſſenſum præbeat verbs, an rebus & 


fats 8 
Non eſt Regula quin fallit 86 

| Noxa caput Je 87 
Nullus commodum capere pore de Injuria ſua Peels 
Nullum iniquum in Fare præſumendum eſt 85 
Officia Magiſtratus non, debent eſſe venalia ibid. 
Omne Mandatum eſt remporaneum | 91 
Omne Majus continet in ſe minus 5 


2 actum ab agentis intentione eſt judicandum 93 
ccat Author quam Actor -96 

Pop Fratri de Feodo ſi Implici fait Sororem eſſe bæ- 

redem ibid. 

Poteſtas Regis Furs fit non ig &c. 97 

Protectio trabit Subjetionem, & ſubjectio Protect ionem 


9 
Nang ne quis faciat in ſuo, quod nocere poſſit in ali 


eno, & fic utere tuo ut alienum non lædas 99 
Proximus ſum egomet mibi 100 
Publicum bonum pri vato eſt præferendum ibid. 
Luz rerum Natura probibentur, nulla Lege confirmata 

ſunt 55 
Quælibet Conceſſio femiſiwe en contra donatorem interpre- 
tand ef 102 
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| Luelibet bareditas naturaliter quidem ad heredes d- 
¶ ſcendit, nunquam naturaliter aſcendit Pa. 104. 
Quando jus Domini Regis & Subditi. concurrunt, jus 
Regs præferri deber | 106 
Quando aliquid probibetur, probibetur & id per you 
pervenitur ad illu, ibid. 


Quando aliquid mandatur, mandatur & omne per 


quod pervenitur, &c. 107 
Qui facit per alium facit per ſe ibid. 
Qui ſentit onus, ſentire debet & commodum 109 
Qui ſentit commodum, ſentire debet & onus 110 

ui adimit medium, dirimit ſinem ibid 
Qui male agit, odit lucem III. 
Daicquid non excutitur, Fuſtitia non putatur ibid. 
Quod per me non poſſum, nec per alium 112 
nod initio vitioſum eſt, tractu Temporis non con va- 

leſcet 113 
Quod eſt contra Rationem eſt illicitum 114 
uod quiſque in tutelam corporis ſui fecerit, jure feciſſe 

videatur | 115 
Quod alias Bonum & Fuſtum eft, fi per vim vel frau- 


dem petatur, malum & injuſtum eff 117 
Receditur a placitis Furs, patins quam Injuriæ & de- 
licta maneant impunita © 34 
Rex et Vicarius & Miniſter Dei in Terra, oni [ub 

eo, &c. — FEY 
Salus Populi eſt ſuprema Lex | I22 
Sepe locus in delicto auget vel minuit culpam 123 
Semel Malus, ſemper præſumitur eſſe Malus 124 
Semper qui dolo fecit quo minus baberet, pro eo Ba- 


bends eFt ac fi habet ibid. 
Si Mulier Nobilis nupſerit Ignobili, deſinit eſſe Nobilis 
125 

Summum jus, ſumma Injuria 126 


Tempora Mutantur, & nos Mutamur in ils ibid. 
Theſourns competit Domino Regi, & non Domino Li- 
 bertatis, KC. | 127 

. Totur 
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Ubi major pars e#t, ili eff iatum 

Veritas nibil veretur niſi abſcondi | 
Vigilantibus non Dormientibus Leges ſubveniunt 
Vir & Uxor ſunt quaſi unica perſona, &c. 
Valuntas reputabitur pro facto 
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Totum præfertur unicuique parti a Page 129 


139 
131 
132 


137 


in ſecuring Men's Perlons, c. 


1 againſt the King's Perſon 139, 140 


In levying War againſt the King 


142 


In Cainal Knowledge of the Queen, &e. 
| _—— 


—— [In Counterfeiting'the.Great Seal 

ln Counterfeiting the King's Coin 

Concerning Popery, Prieſts, ec. 

Petit Treaſon, Servants Killing Maſters, &c. 

Miſp riſion of Treaſon 

Trials of Perſons guilty of Treaſon, &c. 

Forfeiture in Caſes of Treaſon 

Judgment in Treaſon, Petit Treaſon, &c. 

Murder, Manſlaughter, c. 

{6.7 20008 Homicide, &c. 7 
oxfeitures for Murder, Manſlaughter, &. 

Felony, by Buggery or Sodomy 

—— Burglary, Houſe-breaking, Cc. 


— hurning of Houſes, Buildings, Stacks of 


y 8 
, 


Lon 
—— Cutting out of Tongues, &c. 
—— Forgery in ſeveral Caſes 
—— Marriage contrary to Law 
apes on Women 
———- Robbery on the Highway 
——- Witchcraft, Conjuration, Cc. 


167 
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Other Felonies, by Statute Page 178 
Larceny, Grand and Petit, G. 180 
Acceſſaries in Felony; Diſturbers of the Peace 
85 | „ 184, 186 
Trials, Juries, Judgment, Execution, &c. * 187 
Trials in Civil Cauſes | 193 


Actions brought to Trial, Pleadings, Ce. 201 
Courts of Fuſtice, the Chancery, King's Bench, 


Common Pleas, Exchequer, Aſſizes, Quarter- 


Seſſions, County- Court, “. 203, &. 
3 Awards, determining Controverſies, 
be. | | 216 


Of PrRorERTY and Eftates in 
r 


Pm in Lands how acquir'd 218 
Entry, on Lands, &c. ibid. 

' Deſcent, Lineal and Collateral 222 
Eſtates in Fee-ſimple, &c. 1 
Eſtates Tail, General and Special 226 
Eſtate-Tail after Poſſibility, &c. 229 
Eſtate by the Curteſy of England 230 


Eſtates in Dower incident to Marriage, Fointures, 


&C. | TE 231 
Eſtates for Life in Lands 234 
Eſtates for Term of Nears 235 
Eſtates held at Wil 5 237 
Eſtates by Copy of Court · Roll 238 
Eſtaees in Goods and Chattess 239, Ce. 
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—— The Inſtitutes, Novels, Digeſts, 244 
Pandects, Code, Conſtitutions, Re- 8 
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ſcripts, Edicts, Decrees, & c. 246 
Acceſſion, by the Civil Law | 247 
Accuſations, by the Civil Law 9 
Actions, by the Civil Law eee e 
Adultery, &c. by the Civil Law - 2352 f 
Ad vocates, by the Civil Lac. 253 1 
Aﬀnity, Age, &c. by the Civil'Law, . 217 
Aliens, Denizens, y by the Civil Law. 256 
Ambaſſadors, &. by the Civil Lax 257 
Apparitors, by the Civil Law ' 14 
| ou by the Civil Law, &c. ' 1 M ee 
Arbitrators, Awards, &c. 459 


Arreſts, Citations, & c. by the Civil Law 26x 
1 by the Civil La- | | 
Bigamy, by the Civil Law, Ge. 

B aſphemy, by the Civil La- 
Bondmen, by the Civil Law 

Bribery, by the Civil Law | 

Building, by the Civil Lac 

| Buying and Selling, by the Civil La- 
Buri = by the Civil Law 

Chaftity in Women, Cc. 

Children, their Birth, Education, &c. 


Cborch, yu the Civil Law 
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Citizens, by the Civil Law Page 275 
. Concabines, by the Civil Law | 
e the Civil Law * + 
Conjurers, Magick, &. 
Contracts, by the Civil Law 
Covenants, by the Civil Law 
Corporations, &, by the Civil Law w- 
Crimes and Puniſhments 
\ Curators, &c. by the Civil Law 
Debtor and Creditor, , by the Civil Law 
Deceits, by the Civil Law 
Defamation, by the Civil Law 
Delivery, or Tradition to gain Property 
Depoſitums, by the Civil Law 2 
Derelicts, by the Civil Law “- 
\ «Diſtreſs for Rent, Tenants, c. 
Divorce, by the Civil Law - 
Der, by the Civil Lax 
Drun kenne ſs, by the Civil Law 
Earneſt, in Buying and Selling 
Equity, by the Civil Las 
Error, Miſtakes, Cc. by the Civil Law 
Eſpouſals, Marriage, e. 
Exceptions, by the Civil La 
Exchanges, by the Civil Law 
- Exchequer, by the Civil Law. 
Executions, in Civil and Criminal Cauſes 
-Falſhood, Forgery, Cc. by the Civil Law 
Families, by the Civil Law 
Fictions, of Law, and their Force 
Furce, &c. by the Civil Law 
Fornication, by the Civil Law 
. Gifts, by the Civil Law | 
Guardians, &c. by the Civil Law 
. Heirs, &c. by the Civil Law 
Hiring of Things, by the Civil Law 
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Homicide, by the Civil Law | Page 3175 
Husband and Wife, 4 by the Civil Law 34 
Ignorance of- Law, 

Impriſonment, Cc. by the Civil Law, | 
Inceſt, by the Civil Law _ , 
Infamy, by the Civil Law };, 
Ingratitude, by the Civil Law Ad. 
Injury, Damages, Oc. by the Civil Law 
"Inquiſitions, by the Civil Law, Cc. 
"Inſtruments, by the Civil Law. 46 
Intentions, by the Civil Law N 

ointures for Women, by the Civil Law 328 

Fudges, Juriſdiction, Judi oature, Cc. 
| Legacies, by the Civil Law —0wdũ al 
Liberty, by the Civil Law | 
Lamaticks, Ideots, Cc. 
Magiſtrates, by the Civil Law | 

andatum, Authorites, Oc. | 
"Markets, by the Civil Law 

(Money, and its Value, &. 

egatives in Law, Fact, Ge. 
Notaries, by the Civil Law 
Oatbs, by the Civil Law 
Gang, 7 the Civil Law 
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Odtcupancy, by the Civil Law 
Parricide, by the Civil Law sd 
Partnerſhips, Nc. 20 12. e Civil Law 
CY the Civil boy 
does, Pawns, Oc. by _ Civil * 
ion, by the Civil Law 
FR iprion, by the Civil Law 
Preſumption, by the Civil Law 
Pretors, by the Civil Law 
Proctors, by the Civil Law 
Prodigals, by the Civil Law + 
Proofs, by the Civil Law 
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Property, by the Civil Law | Page 90 
Rack, Torture, &c. 5 3 
Rapine Robbery, &c. by the Civil Law 358 
Rope, by the Civil Law 310 
Sable, by the Civil Ir, 3860 
Satisdation, by the Civil Law © | 361 
Self Murder, by the Civil Law © * 
Sentences, by — Civil Law . 362 
Segueſtration, by the Civil Law 363 
Sodomy, by the Civil Law „ 
Succeſſion, by the Civil Lax 365 
Sureties, by the Civil Law 367 
Teftaments, by the Civil Laws' 368 
Theft, by the Civil Law „ 372 
Treaſon, by the Civil Law 34 
Trials, by the Civil Law © 375 
Uſury, by the Civil Lax _— - 
Uſus and Uſufructus, by the Civil Law - I” 
Wild Beaſts, &c. by the Civil Law ae 
Witneſſes, by the Civil Law %% 0eT 
Mreckt, * 5 5 15 
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In Reſpect to Actions, . me 
Buying and Selling, Conditions, Contracts, 
Debtors, Dower, Force, Fornication „Gifts, Grants, 
Heirs, Legacies, Marriage, Offences, Perjury, 
Rape, Sureties, Teſtaments, Treaſon, Trials, 
Witneſſes, Cc. F 77 888 396. 
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Contracts, Merchandizes Oc. Al 
pied *Matdet bn 1 the; Seas _ ibid. 
c of Princes, » Highs to Conqueſts, 


8 
e Affairs, | Mititary Diſcipling, 5 


- 


— igns and Arms 7 > _ 
——Honour and e EY 490 


* 


5 Tvvex x to > PART 34 of the 


RP, 


ANON LAW. 


SW, - 


— 


F the Canon Law, its Original, 401 
„Meeretele, Ec cleſiaſtical Conſtitutions, 
402, 403, Ce. 

What Things belong to the Fee 
Laws 405 
. Preſqpratiogs to Churches, Ce. 406 
Appro opriations of Benefices, | 410 
Bapti mM, according to the Church of England, 
412 

, by fo Ecclelfit ffjcat Laws, Ge. 413 
Biſhops, Arghbi Pops, Benchices, —_— 
Caveats, by this cleſi ien Joby - 418 
a Churches, 
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Charches, Chapels, Churchwardens. Page 420 


Commendams held by Clergymen 425 
Common Prayer, Sacraments, Oc. 
TY Eccleſiaſtical, proving of * Tris 
c 428 
Darrein Preſentment, &c. 433 


. Deans, Dean and Chapter, Archdeacons 434 
Deprivation of Prieſts 436 
' Diſpenſations, by the Eccleſiaſtical Laws 437 


Donati ves to the Clergy 


Ex communication by our Laws ibid. 
Firſ#-fruits and Tenths of the Clergy 440 
Hoſpitals, Colleges, &c. and Endowments of 

them : 442 
Incumbents of Churches, G. 443 
Induction and Inſtitution of Clerks 444 
Jure Patronatus, Proceſs thereupon, &c- 446 
Lapſe relating to Preſentations 47 
Leaſes of Church-Lands | 448 
Matrimony, Conſumation, Licences for Marri- 

age, &c. 450 
Mort main, Statutes relating to it 453 
Mortuaries, payable to the Clergy. + 455 
Oblations, Obvencions, Offerings, Cc. 456 
Offices of the Church, and how grantable 457 
Ordination of Miniſters, c. 1 459 
Patrons of Churches of 461 
Plenarty of Livings, Oc. ibid. 
Pluralities, Chapfains, Prebends, &c. 462 
Proctors by the Eccleſiaſtical Laws, Citations, 

Libels, Go. 464 
Prohibitions, Conſultations, G “ . 468 
Quare Impedit, Writs of Right, G. 469 
Refidence of Clergymen upon Livings 471 
Reſignations of Benefices, &c. 472 
Sequeſtrations of Benefices | 474 
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Simony, in Preſentations, Contracts, &c. 475 


Surrenders, by Eccleſiaſtical Perſons 479 
Tithes due to the Clergy, and how recovered, 

Glebe, & c. 480 
Vicars, Curates Lecturers, Pariſh Clerks, _ 
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Union of Churches, Parſonages, Cc. 490 
Uſurpation into Benefices. 491 
A Preſentation to a Benefice 492 


Canons of the Church of England 494 to 532. 
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Se 07 $0 ERRAT A. 9113 10 nn 


| Age 22, I. 23. dele Ofice for, and r. it. l. 24 f. 56. I. 27. r. with 
P ater. p. 71. I. 18. r. not vacated. p. 105. I. 20. r. Obligee. p. 
126, I. 2. for are. r. have. p. 171. I. 32. dele And. p. 201. 1.14. r. 
—— = p. 202. — * — 8 2 us . 
or Fee. r. Gift. p. 249. l. 28. dele, to. ꝑ. 2%. H 7. x, niſh nent. 
1232 4 7. x5 ſhe. p. 323. J. 16. r. hi will admit of no 
ecompence. p. 348. 1.5. r. which may be, without. p. 372. l. 19. 

r. An Intention only, &c. p. 383. I. 2 1. for the Men, r. thoſe that 
are lett. p. 394. l. 7. for is, r. may be. p. ib. I. 12. r. or Five. 
P. 395. |. 13. dele, always. p. 399. I. 3. for Deputy. r. Duty. p. 407, 


I. I. r. is Patron, or gains a Right by Lapſe: p. 425. l. 23. r. at. 
432. I. 33. dele to Trial. 


p. 428. r. Convocation, vide Biſhops, p | 

p. 460. |. 24. dele Neither Janne Ac. Ind r. it Title Incumbents. 

Belt. 1. 8. r. a further. p. 472. I. 8. r. in one Year. p. 483. l. 2. 
le But. p. 487. 1.6. r. Grants and Leaſes of. p. 498. I. 23. r. are 

to uſe the Form of, &c. | 


